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Abstract
In ancient China, case law played an important role, but over more or less the last one hundred years the former case
law tradition has been almost wholly cast aside. After several decades of peaceful and rapid development, China is now
facing a transition period of sorts. Both academics and the judiciary have noticed the attractions of case law, which are
VLJQLÀFDQWLQ&KLQD·VTXHVWWRSURFHHGWKURXJKWKHWUDQVLWLRQSHULRGVPRRWKO\+RZHYHUEHFDXVHRI&KLQD·VFHQWUDOL]HG
SRZHUVWUXFWXUHWKHXQLTXHPRGHRIMXGLFLDORUJDQL]DWLRQDQGWKHVWURQJDXWKRULW\RIWKH63&WKHFDVHODZPHFKDQLVP
in China is different than other currently existing case law models. The SPC has designed the case guidance system as
an extra-adjudicatory mechanism in its reform of case law and is implementing the system with a top down approach. In
UHYLHZLQJWKHSDVWÀYH\HDUVRIWKHFDVHJXLGDQFHV\VWHP²IURPWR²LWLVTXLFNO\DVFHUWDLQDEOHWKDWDFKLHYH-
PHQWVDQGLQHIÀFLHQFLHVFRH[LVWDFURVVWKHZKROHV\VWHP1RQHWKHOHVVWKHFDVHJXLGDQFHV\VWHPLVXOWLPDWHO\RQO\LQ
its infancy and many problems remain unsettled. At the current stage, every step forward made by the case guidance
system relies heavily on the institutional authority of the SPC. However, from a long-term perspective, a more profound
case law environment needs to be fostered, and the cases guidance system needs to reach a stage where it advances as a
process of natural evolution.
,,QWURGXFWLRQ
2Q1RYHPEHUDVWKHÀUVWVWHSLQHVWDE-
lishing China’s case guidance system, the Supreme
People’s Court of China (hereinafter the SPC) is-
sued the Provisions on Case Guidance (hereinafter
Provisions). 2 Almost one year later, on December 20,
WKH63&UHOHDVHGIRXUFDVHVDVWKHÀUVWEDWFKRI
guiding cases. 32Q0D\WKH63&LVVXHGWKH
second important regulation, the Detailed Rules for
the Implementation of the Provisions on Case Guidance
(hereinafter Rules for Implementation). 4 Compared to
the Provisions, the Rules for Implementation have ad-
MXVWHGVHYHUDOLWHPVVXFKDVWKHGHÀQLWLRQIRUPD-
tion, selection, citation and binding force of guiding
cases. Before the issuance of the Rules for Implementa-
tion, the SPC had issued 10 batches of guiding cases,
WRWDOLQJFDVHVDIWHUWKDWRQ1RYHPEHU
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the SPC released four new cases as the 11th batch
of guiding cases. The case guidance system can be
FRQVLGHUHGDVWKHÀUVWSXUSRVHIXORIÀFLDOUHIRUPRQ
case law in China, indicating the primary stage of
WKH&KLQHVHFDVHODZPHFKDQLVP)URPWR
WKHFDVHJXLGDQFHV\VWHPKDVJRQHWKURXJKLWVÀUVW
ÀYH\HDUVWKXVLWLVWLPHWRVXPPDUL]HDQGHYDOX-
ate the characteristics, functions and the practical
operation of the whole system, based on which the
long-term orientation and tendencies of the entire
case law environment can also be predicted.
Part II of this article takes a retrospective look
at the prosperity and decline of case law in China’s
history. Part III points out functions and advan-
tages of case law and, further, shows why case law
is meaningful and attractive for China’s current
society. Part IV tries to explain why China cannot
simply transplant current case law modes, whether
from the common law or civil law systems, to es-
tablish its own case law mechanism and illustrates
the necessity and reasonableness of designing a case
guidance system unique to China. Part V employs
statistical analysis to examine the actual operation of
WKHFDVHJXLGDQFHV\VWHPLQWKHSDVWÀYH\HDUVDQG
to identify in depth explicitly or implicitly evolving
tendencies; furthermore, it provides recommenda-
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tions regarding possible improvements for the Chi-
nese case law mechanism in the future. Finally, Part
VI will offer a conclusion to the whole article.
,, 7KH +LVWRULFDO 7UDLO RI &DVH /DZ LQ $QFLHQW
&KLQD
It is not true to say that China has no case law
tradition. Nowadays it has been proved that case
ODZ SOD\HG VLJQLÀFDQW UROH LQ DQFLHQW &KLQD )URP
the Zhou Dynasty to the Spring and Autumn Pe-
riod, case law occupied a dominant position; and in
WKHWLPHVSDQIURPWKH+DQ'\QDVW\WRWKH4LQJ'\-
nasty, there was a mixed law period in which case
law and enacted law coexisted together. 6+RZHYHU
in the last century, case law ceased to be applicable.
As interpreted by modern researchers, case law
in ancient China actually took root in the philo-
sophical thought of the time. Generally speaking,
the highly developed case law was closely linked
to the empirical philosophy (or experience ratio-
nalism) that was the leading philosophical belief
for a long period. 7 Thoughts regarding empirical
philosophy originally emerged in the Spring and
Autumn Period, which ran from about 770–476 BC;
and empirical philosophy eventually formed in the
late Warring States Period. 8 It is well-known that
the Pre-Qin Period in ancient China was famous
for embracing the prevailing thoughts from vari-
ous academic schools. Among those, Confucianism
was a kind of agnosticism while the Legalists were
characterized by knowability. Such a difference at
the epistemological level led to opposite attitudes
towards the forms of law: the Confucians opposed
enactments and advocated following the rules and
principles of past generations; thereby, Confucians
were friendly to case law. By contrast, the Legalists
showed great reverence for statutory law and be-
lieved it was possible to establish a perfect and com-
pleted legal system via statutes, while at the same
time strictly limiting the interpretation of statutes;
thus, there was almost no room for case law. In the
late Warring State Period, Xunzi, who was a Con-
fucian in essence, absorbed the views of both epis-
temologies and found a middle position. On one
hand, he admitted the importance of statutory law;
RQWKHRWKHUKDQGKHFRQÀUPHGWKHSRVLWLRQRIFDVH
law by emphasizing “Yi”( ), which means “inter-
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preting statutes”. This kind of eclectic epistemology
had become the predominant philosophy concern-
ing the rule of law in ancient China beginning with
WKH+DQ'\QDVW\ZKHQ'RQJ=KRQJVKXUHIRUPHG
Confucianism and made it a monopoly positon in
the whole country. 9
)URP WKH +DQ '\QDVW\ WR WKH 4LQJ '\QDVW\ D
period of more than two thousand years, case law
coexisted with enacted law. In most dynasties, codes
or enacted law are the basis of the whole legal sys-
tem, but at the same time it had been admitted that
statutory law could not cover all problems in prac-
tice; therefore, case law was necessary for supple-
menting the gaps in statutory law and resolving
practical legal problems. 10 Normally, case law could
be the basis of a ruling, provide support for reason-
ing and be the grounds for new legislation. 11 Par-
ticularly in the Yuan Dynasty – with the big empire
being ruled by Mongolia, a northern nomad na-
tion – the function of statutory law was specially
denied or ignored; 12 therefore, case law gained a
more prominent position and had the same function
as legislation, even being capable of creating new
types of crimes. 13
+RZHYHU LQ WKH SDVW RQH DQG D KDOI FHQWXULHV
this old empire underwent painful and drastic
changes. As early as the last half of the 19th century,
due to the collapse of the empire, Chinese patriots
began to import western legal thought; at the dawn
of the 20th century, the government of the Qing Dy-
nasty began to amend old Chinese statutes by bor-
rowing from western modes. 14 During this process,
German philosophy was deemed a single “basic”
solution serving as an alternate to the obsolete em-
pirical philosophy, since it was the root of Japan’s
success. One immediate consequence was the fad-
ing of case law. Unlike some traditional civil law
countries, such as Germany, France and Italy, case
law in China was not lucky enough to survive
WKURXJKWKLVWRXJKWLPH,QWKHSDVW\HDUVWKHUH
was nearly no role for case law, no matter how for-
mal or informal.
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,,, ,PSOLFDWLRQV RI 5HEXLOGLQJ WKH &DVH /DZ
0HFKDQLVPLQ&KLQD
In modern society, it is something of a consensus
that case law is not exclusive to common law sys-
tems as traditional civil law or mixed jurisdictions
also adopt different variations of case law. The his-
tory of Chinese academics advocating for the recon-
struction of a case law mechanism can be traced back
to the end of the 20th century. 16 Why has case law
become attractive to China again? The answer is not
limited to the well-known charms and advantages
of case law in a general sense, but is also explained
by the fact that case law is of special value to current
Chinese society given the country’s particular legal
and social background.
3URPRWLQJ,QWHUQDO)XQFWLRQVRIWKH-XGLFLDU\
The case law mechanism is able to enhance the
internal function of the judiciary as regards three
DVSHFWVWKHFRQVLVWHQF\RIMXGJPHQWVMXGLFLDOHIÀ-
ciency and adjudicatory quality.
The simplest and most common expression
of case law is to “treat like cases alike”, which is
a requirement for justice, fairness and equality. 17
Thus, the consistency of judgments can be achieved
through this process, and the arbitrary discretion of
judges can be avoided. In the case of China, both the
Provisions (Art. 7) and the Rules for Implementation
(Art. 9) require that all courts refer to the guiding
cases when they decide similar cases. Since all guid-
LQJFDVHVDUHVHOHFWHGDQGFRQÀUPHGE\WKH63&WKH
case guidance system actually has the function of
judicial administrative management, its being capa-
ble of enhancing the SPC’s control over subordinate
courts, limiting the discretion of judges and achiev-
ing adjudicatory uniformity. 18
$GGLWLRQDOO\MXGLFLDOHIÀFLHQF\FDQEHLQFUHDVHG
in two aspects: (1) a case law system allows “less
reconsideration of questions already considered” 19
in precedents, so subsequent judges can save time
and work; and, (2) considering the evolution of the
whole system, case law “generates a sequential in-
teraction between a series of judges with different
preferences, whose idiosyncrasies then balance one
another”, which in turn proves “a never-ending
SURFHVVWKDWHYROYHVWRZDUGJUHDWHUHIÀFLHQF\µ 20
16
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Furthermore, a case guidance system can also
stimulate lower courts to improve the quality of
judgments. The judgments of lower courts have
been criticized for a long time by academics due to
their lacking detailed reasoning. 21 But both the se-
lection and the citation of guiding cases can push
judges to change. On one hand, if a judge wants
his/her judgment to be selected as a guiding case,
which would also be helpful for future promotion
or reward, 22 he/she must try to write it as thought-
fully as possible, since that has become a prerequi-
site for guiding cases. 23 On the other hand, the ci-
tation requirements in the Rules for Implementation
(Arts. 10, 11) demand that a judge quote the relevant
guiding case’s number and key points of judgment
when he/she decides a similar case; if the parties or
other litigants quote any guiding case as the basis of
their arguments, the judge must respond and state
whether he/she has referred to the guiding case and
explain his or her reasoning.
+DUPRQL]LQJWKH5HODWLRQVKLSEHWZHHQWKH-X-
GLFLDU\DQG2WKHU*RYHUQPHQWDO%UDQFKHV
Case law mechanisms are also helpful for devel-
oping a harmonious relationship between the judi-
ciary and the legislative body as well as with execu-
tive authorities.
Firstly, as to the relation between the judiciary
and the legislature, from a more general stand-
point case law may complement enacted law; at
WKH VDPH WLPH FDVH ODZ LV DOVR ÁH[LEOH HQRXJK WR
keep enacted law from needing frequent revision.
Considering the special legal background of China,
LQÁXHQFHGE\DVRFLDOLVWODZWUDGLWLRQWKH63&FDQ
issue judicial interpretations of statutes, “outside
the context of a particular case” and having bind-
ing force on all courts. 24 Such judicial interpreta-
tions are notoriously condemned as representing
quasi-legislation and criticized as both invading
the power of the legislative body and defying the
Law: An Evolutionary Comparison, in: The Journal of Legal Studies, Vol.
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judicial nature of the SPC. But it has been admitted
as one necessary competent of the whole legislative
process of China. 26 The case guidance system indi-
cates that the SPC is attempting to unify the adju-
dicatory activities of the whole judiciary through a
more judicative approach, rather than relying to a
greater extent on judicial interpretations; although
the current situation cannot be completely changed
in the short term, from a long-term perspective, us-
ing the case law mechanism to eventually replace
abstract judicial interpretations has been advocated
by academics. 27 Then, the separation of powers be-
tween the SPC and the legislative body will become
clearer, and the judicial function of the SPC will be
strengthened.
Secondly, the case guidance system is helpful for
shifting the actual control over lower courts from
the local authorities to the SPC and for consolidat-
ing the independence of the judiciary as a whole. In
this new round of judicial reform, it has been clearly
announced that judicial authority shall be the power
RIWKHFHQWUDOJRYHUQPHQWDQGUHPRYLQJWKHLQÁX-
ence of localism and local-authority protectionism
over the lower courts is one of the main targets of the
reform. 28 The case guidance system requires lower
courts to treat similar cases alike consistent with the
guiding cases, and this will promote (i) uniformity
of adjudication by shielding lower courts from the
interference of local authorities and (ii) other an-
cillary reform measures, such as centralizing each
SURYLQFH·V MXGLFLDO DGPLQLVWUDWLYH PDQDJHPHQW À-
nancial, personnel, and property management). 29
6WLPXODWLQJWKH(VWDEOLVKPHQWRID/HJDO&RP-
PXQLW\
Academia and the consensus of the legal com-
PXQLW\DUHRIH[WUDRUGLQDU\VLJQLÀFDQFHIRUWKHHYR-
lution of case law (jurisprudence constante) in civil
law countries. 30 Chinese legal scholars have also re-
alized that, as with their colleagues in most civil law
26
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), October
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29 Decision concerning Comprehensive and Deepened Reforms from the
3rd Plenary Session of the 18th CPC Central Committee (
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avail-
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countries, academics are to play a similarly pivotal
role in the case law process, 31 although the opera-
tive process of the case guidance system is different
from jurisprudence constante to a certain extent. It has
been acknowledged that case study has become the
orientation for future legal research and legal edu-
cation. 32
Since the launching of the case guidance sys-
tem, academics have dedicated much energy and
passion to the research of guiding cases. And both
the Provisions $UW   DQG WKH Rules for Implemen-
tation $UW   DOORZ DFDGHPLFV WR QRPLQDWH WR WKH
judiciary candidates which might serve as guiding
cases. Under the latter instrument, academics enjoy
a more independent and favorable position in the
selection process for guiding cases. For example,
a Case Guidance Experts Committee (hereinafter
the Experts Committee) has been established; both
legal scholars and the Experts Committee can pro-
SRVH FDQGLGDWH FDVHV WR WKH &DVH *XLGDQFH 2IÀFH
of the SPC directly, whereas this is not set down in
the Provisions. What’s more, the Case Guidance Of-
ÀFHFDQDOVRFRQVXOWWKH([SHUWV&RPPLWWHHRURWKHU
VFKRODUVZKHQLWÀQGVLWLVQHFHVVDU\WRGRIXUWKHU
research on candidate cases (Art. 7).
Thus, enhancing cooperation between the ju-
diciary and academia is an indispensable element
for the development of case law mechanism; at the
same time, the case guidance system is per se a re-
form having the purpose of promoting cooperation
between these two groups. Eventually, a legal com-
munity will be established through this process of
interaction.
6WDELOL]LQJ6RFLDO$FFHSWDQFHLQWKH7UDQVLWLRQ
3HULRG
As mentioned above, in the past 100 plus years,
both the legal philosophy and legal system of China
have undergone dramatic changes. Since 1978, mark-
ing the end of the Cultural Revolution and the start
of economic reform, a new legal system has begun
to be reconstructed step by step, a process which is
VWLOOFRQWLQXLQJWRGD\+RZHYHU&KLQDLVFXUUHQWO\
still in the course of a transition period, this encom-
passing legal, political and economic mechanisms.
At the same time, the legal order as well as the le-
gal culture and legal tradition are also undergoing a
gradual transformation. In the last several decades,
&KLQDKDVEHHQLQÁXHQFHGE\PXOWLSOHMXULVGLFWLRQV
such as the U.S., Germany, France, Japan and Tai-
31
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wan. 33 Since the remains of old legal thought and
the transplantation of western legal thought coexist
in such a process, the legal tradition found in today’s
China is actually a mixed one, containing elements
from civil law as well as from both the socialist and
traditional Chinese legal families.
During the process of a legal transplant, a fun-
damental question is how the transplanted law can
be adapted to the local social, economic, cultural
and political environment, these questions being
closely related to the failure of a legal transplant. 34
Concerning the case of China, the old Chinese le-
JDOSKLORVRSK\KDVORVWDOPRVWDOORILWVLQÁXHQFHLQ
positivist law, but it still exerts an impact on peo-
ple’s thoughts about justice; the result is that con-
ÁLFWVDUHJHQHUDWHG7KDWLVZK\WKHSXEOLFGRHVQRW
trust the judgments from the judiciary, and some-
times the losing parties have even attacked the judg-
es. The lack of judicial credibility has become one
important political concern in China; President Xi
even said “the public have long complained about
miscarriage of justice”. 36
To fundamentally solve the problems associated
with social stability, one solution may be rebuilding
the belief in legal culture and tradition, and pro-
gressively harmonizing traditional legal philosophy
with newly imported legal regimes. An appropriate
case law mechanism may be helpful in this process
by smoothing the transition and stabilizing social
acceptance.
Firstly, case law can strengthen the public trust
in the judiciary. Because case law can maintain a
consistency of judgments, based on which litigants
can reasonably anticipate the consequences of their
behaviors, the value of predictability could hence be
attained. 37 As a result of both internal consistency
and the protection of predictability, the judiciary can
better gain external trust and enhance its legitimacy.
This new round of judicial reform makes greater ef-
forts at improving the consistency and uniformity
of judgments by means of the case guidance system;
furthermore, judicial transparency is enhanced also
by the online publication of all judgments, 38 thus al-
33
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 )RUH[DPSOHRQ6HSWHPEHUWKRQHPDQEHFDXVHKHFRXOGQRW
accept the result of the judgment, assaulted the four judges of the Interme-
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FDVH DYDLODEOH DW KWWSÀQDQFHLIHQJFRPDB
VKWPO!YLVLWHG6HSWHPEHUWK 
36 Xi expounds new judicial reform measures, November 16th, 2013,
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March 22th, 2016).
37 See Jeremy Waldron, Stare Decisis and the Rule of Law: A Layered Ap-
proach, in: Michigan Law Review, Vol. 111 2012, No. 1, pp. 9–10.
38 See Comprehensively Deepening Reform of the People’s Courts: the 4th
Five-Year Reform Outline (
——
2014–2018 ) (promulgated by the Sup. People’s
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ble at <www.chinalawinfo.com> visited on March 22th, 2016), Art. 39.
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lowing people to predict the consequences of their
behaviors and supervise the operation of judiciary.
Additionally, case law mechanisms may con-
tribute to domesticating transplanted rules and
doctrines and bridge the import stage and the inde-
pendent development stage. In the short term, the
localization functions of case law can be realized in
two regards: On one hand, case law mechanisms
can interpret those (existing) enacted rules that are
derived from foreign sources in combination with
domestic elements and usher in their acceptance in
domestic society. On the other hand, case law also
can be used as an experiment in respect of the trans-
SODQWWDUJHWVSHFLÀFDOO\LIDOHJDOLQVWLWXWHFDQEHLQ-
corporated in the established case law and thereby
SURYHWKDWLWFDQÀWLQGRPHVWLFVRFLHW\WKHQWKHUH
will be no obstacle to absorbing it as enacted law.
With the above process, the stability of enacted law
can also be maintained.
Furthermore, assisted by the case law, the whole
legal system may in the long run progress beyond
the import period and move into the independent
development period. Because of its rapid economic
development, China has become considerably and
FRPSUHKHQVLYHO\ LQÁXHQWLDO RYHU DOO PDQQHUV RI
ZRUOGDIIDLUV&KLQHVHRIÀFLDODQQRXQFHPHQWVLGHQ-
tify the Chinese legal system as “the socialist rule
of law with Chinese characteristics”, 39 from which
we can infer the central authority’s ambition as to
independent legal development. Chinese academics
have also been aware of the importance of indepen-
dent legal development from the perspective of le-
gal philosophy, and in recent years some legal schol-
ars have also engaged in exploring how to establish
China’s own legal theory (or jurisprudence). 40
,97KH6SHFLDO'HVLJQRIWKH&KLQHVH&DVH/DZ
0HFKDQLVP
In the contemporary world, case law can
EH FODVVLÀHG LQWR WZR PDLQ FDWHJRULHV stare decisis
as found in common law countries, and jurispru-
dence constant as encountered in civil law countries.
+RZHYHUQHLWKHURIWKHPLVVXLWDEOHIRUWUDQVSODQW
in China, so this part will explain the concrete rea-
sons and the special design of the Chinese case law
mechanism.

39
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&HQWUDOL]HG3RZHU6WUXFWXUHDQG7RSWR%RWWRP
5HIRUP
The stare decisis approach of common law sys-
tems cannot be transplanted by China because its
evolution is characterized by decentralization and
localization. Additionally, it is a bottom-to-top pro-
cess. 41 China, by contrast, is a unitary country with
a very powerful and active central government, and
thus the power structure needs to be centralized.
Generally speaking, in China the fundamental
principle of governmental organization is “demo-
cratic centralism”. Concerning the relations be-
tween the central government and local authori-
ties, Art. 3(4) of the Constitution stipulates the basic
principles, “the division of functions and powers
between the central and local state organs is guided
by the principle of giving full scope to the initiative
and enthusiasm of the local authorities under the
XQLÀHGOHDGHUVKLSRIWKHFHQWUDODXWKRULWLHVµ 42 thus,
although local governments have the power to han-
dle local affairs, they must be under the supervision
of and in obedience to the central authority. For ex-
ample, all legislative power in China is vested in the
National People’s Congress and its Standing Com-
mittee. 43 Different levels of local governments actu-
ally have authority to enact local regulations that
are applicable exclusively to local affairs, but none
of these local regulations are allowed to contravene
the law or regulations promulgated by the central
authority, and the local authorities must report their
local regulations to the central authority. 44 Recently,
the central authority has initiated a new round of
reform that focuses on reinforcing central legislative
authority and controlling as well as limiting the ex-
pansion of local legislative powers. The fourth ple-
nary session of the 18th Communist Party of China
(CPC) Central Committee issued a communique
having the subject of “comprehensively advancing
the rule of law” in China; its text emphasized that
the reporting and reviewing mechanism of norma-
tive documents is to be enhanced. This mechanism
covers all normative documents and has the func-
tion of repealing and adjusting normative docu-
PHQWVWKDWFRQÁLFWZLWKWKH Constitution or statutes,
and prohibiting local governments from issuing
normative documents of a legislative nature.
41

See Nuno Garoupa / Carlos Gómez Ligüerre, The Evolution of the Com-
PRQ/DZDQG(IÀFLHQF\LQ*HRUJLD-RXUQDORI,QWHUQDWLRQDODQG&RP-
parative Law, Vol. 40 (2012), No. 2, pp. 312–13, 322.
42 Constitution (
) (promulgated by Nat’l People’s Cong., amended
RQ0DUFKWK &/, (1  DYDLODEOHDWZZZFKLQDODZLQIR
com> visited March 22th, 2016).
43 ,G$UW
44 Id, Art. 100. Also see Law on Legislation (
) (promulgated by the
1DW·O3HRSOH·V&RQJDPHQGHGRQ0DUFKWKHIIHFWLYH-XO\WK
 &/, (1  DYDLODEOHDWZZZFKLQDODZLQIRFRP!YLVLWHG
0DUFKWK $UWV²
 The Important Decision on “Comprehensively Advancing the Rule

The judicial authorities are also organized and
function in a centralized way. As mentioned above,
during this new round of judicial reform, several
measures have been taken to remove the improper
LQÁXHQFH H[HUWHG E\ WKH ORFDO DXWKRULWLHV RQ ORZHU
courts because judicial authority has been empha-
sized as a power of the central authority. 46 These
measures include centralizing the judicial admin-
LVWUDWLYH PDQDJHPHQW RI HDFK SURYLQFH ÀQDQFLDO
personnel, and property management), 47 the experi-
mental reforms of the trans-administrative-division
judicial districts and the circuit tribunals of the SPC;
and the recording, reporting and responsibility
PHFKDQLVPIRULQVWDQFHVZKHQORFDORIÀFLDOVLQWHU-
fere with the adjudication process. 48 Moreover, fo-
cusing on the purpose of the case guidance system
per se, the primary intention of the SPC is to unify
the application of law as indicated by the Provi-
sions and the Rules for Implementation. 49 Therefore,
the SPC can enhance its control over lower courts.
Additionally, from the implementation of the case
guidance system, the SPC dominates each step of
the reform and pushes the reform from the top to the
ERWWRP:HFDQKDUGO\ÀQGDQ\LQGLFDWLRQVKRZLQJ
that lower courts have made any notable contribu-
tion to the design and the construction of the whole
system through a bottom-to-up process.
7KH3RZHUIXO63&DQGWKH1RUPDWLYH%LQGLQJ
)RUFHRI*XLGLQJ&DVHV
In civil law countries, with the exception of
precedents from the constitutional courts of some
countries, such as Germany, precedents are normal-
ly binding only de facto, but not de jure, something
which has been admitted by both judges and aca-
demics. Some authors have pointed out that such
an approach to case law, jurisprudence constante, is
often characterized by instability and uncertainty,
although civil law systems are constantly emphasiz-
ing legal certainty and stability. It is well-known
that the whole legal regime as well as the judicial
RUJDQL]DWLRQ RI &KLQD LV JUHDWO\ LQÁXHQFHG E\ WKH
of Law” from the CPC Central Committee (
), October 28th, 2014, (available at <http://
QHZV[LQKXDQHWFRPSROLWLFVFBBKWP!YLVLWHG
March 22th, 2016).
46 See SU Zelin (supra note 28), p. 2.
47
Decision concerning Comprehensive and Deepened Reforms from the
3rd Plenary Session of the 18th CPC Central Committee (supra note 29).
48 The Important Decision on “Comprehensively Advancing the Rule of
Law” from the CPC Central Committee (supra QRWH .
49 The Provisions (supra note 2), para. 1; The Rules for Implementation
(supra note 4), Art. 1.
 See QIN Zongwen (supra note 18), pp. 101–103.
 See Aleksander Peczenik, The Binding Force of Precedent, in D. Neil
MacCormick/Robert S. Summers (eds.), Interpreting Precedents: A Com-
SDUDWLYH6WXG\+DQWV9HUPRQWSS²
 See Vincy Fon/Francesco Parisi, Judicial Precedents in Civil Law Sys-
tems: A Dynamic Analysis, in: International Review of Law and Econom-
LFV9RO  S
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civil law system; however, due to the powerful SPC,
especially its quasi-legislative authority, the force of
guiding cases is more normative and is kept from
the swamp of uncertainty and instability.
Like most civil law countries, in China neither
the Constitution, nor the Law on Legislation has any
provision stipulating case law. The entire reform
of the case guidance system has been initiated and
pushed by the SPC. Thus, the constitutional prob-
lems regarding the force of guiding cases arise: (1)
What kind of force is to be given to guiding cases,
formally binding force, de facto force or normative
ELQGLQJIRUFH"  $UHJXLGLQJFDVHVWREHTXDOLÀHG
as a kind of legal source? (3) If the SPC empowers
guiding cases with normative binding force, has it
gone beyond the function and role of a judicial or-
gan of the state under the Constitution?
Distinct from other civil law countries’ supreme
courts – most of which do admit the de facto force of
precedents and regard some of their judgments as
precedents in fact but only seldom explicitly stipu-
late the scope, status and binding force of precedents
– the SPC has designed the Chinese case law mecha-
nism with a very different approach, although the
underlying rational is quite paradoxical and tricky.
The SPC actually possesses quasi-legislative author-
ity to enact abstract judicial interpretations. Both
regulations concerning the case guidance system,
the Provisions and the Rules for Implementation, en-
vision this kind of judicial interpretation in nature,
and do empower guiding cases with normative force
gradually. Article 7 of the Provisions only obscurely
stipulates that “when trying similar cases, people’s
courts at all levels shall refer to the guiding cases
LVVXHGE\WKH63&DVDUHIHUHQFHµ+RZHYHUWKHUHLV
no detailed standard or requirement for the citation
of guiding cases. This situation has been adjusted
by Arts. 9–11 of the Rules for Implementation, which
list citing requirements clearly, including (i)“when”
guiding cases are to be cited: the case being tried is
similar to a guiding case in terms of fact and the ap-
plication of law, or litigants quote a guiding case as
the basis of their argument; and (ii) “how” guiding



Constitution (supra note 42), Art. 123.
The Rules for Implementation (supra note 4), (Art. 9 Where a case
being tried by a people’s court at any level is similar to a guiding case
issued by the Supreme People’s Court in terms of basic facts and applica-
tion of law, a judgment shall be rendered by reference to the key points
of judgment in the relevant guiding case. Art. 10 Where a people’s court
at any level refers to a guiding case in the trial of a similar case, it shall
quote the guiding case as the judgment’s reasoning, instead of citing it
as the basis for the judgment. Art. 11 In the process of handling a case,
the case handling personnel shall consult relevant guiding cases. Where
any relevant guiding case is quoted in the written judgment, the number
of the guiding case and its key points of judgment shall be quoted in the
judgment’s reasoning. Where a public prosecution authority, a party to
a case, or a defender or litigation representative thereof quotes a guid-
ing case as the ground for prosecution (or defense), the case handling
personnel shall respond in the judgment’s reasoning as to whether the
guiding case has been referred to, and explain the reasons.).
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cases are to be cited: only the number and the key
points of the guiding case are to be cited, and only
within the reasoning part of the judgment, not as
the basis of ruling. Therefore, it is certain that guid-
LQJ FDVHV GR KDYH QRUPDWLYH ELQGLQJ IRUFH +RZ-
ever, the SPC also hesitates to elaborate on the is-
sue of whether guiding cases shall have the status
of sources of law. The SPC obviously does not want
to go too far: guiding cases have normative force but
cannot be the basis of a ruling; thus, the issue on
source of law is avoided. In sum, in the short term,
the normative force of guiding cases stems from the
quasi-legislative authority of the SPC, whereas in
the long term, once this kind of case law mechanism
grows mature enough, which is judicial authority in
nature, it might limit, replace or even eliminate the
quasi-legislative authority that originally fostered
it. This phenomenon may be a kind of transition in
judicial authority under the bigger picture of the
whole society’s transition.
7KH6SHFLDO-XGLFLDO2UJDQL]DWLRQDQG([WUD$G-
MXGLFDWRU\6HOHFWLRQ
No matter whether in a common law system or
in a civil law system, precedents are produced in
the process of adjudication. Nevertheless, in China,
because of the special structure of the judiciary and
the distribution of jurisdiction, the guiding cases
can only be selected outside the decision-making
process of the judiciary.
For general jurisdiction courts, there are normal-
ly four layers of courts in China. Running from the
bottom to the top: the local people’s courts at county
level (hereinafter the local courts), the intermediate
people’s courts at municipality level (hereinafter the
intermediate courts), the higher people’s courts at
province level (hereinafter higher courts), and the
SPC. The distribution of jurisdiction among the four
layers of courts and the two-instance system lead to
the uniqueness of China’s judicial hierarchy. As nor-
mal procedure, China adopts a system whereby the
second instance court is the last resort for relief;
in order to make sure that courts at higher levels of


The Law on Organization of Courts (
) (promulgated
by the Standing Comm. People’s Cong., amended on October 31th, 2006),
&/, (1  DYDLODEOHDWZZZFKLQDODZLQIRFRP!YLVLWHG0DUFK
22th, 2016), (Art. 17 Local people’s courts are: (1) county people’s courts
and municipal people’s courts; (2) people’s courts of autonomous coun-
ties; and (3) people’s courts of municipal districts.).

Id, (Art. 22 Intermediate people’s courts are: (1) intermediate people’s
courts established in prefectures of a province or autonomous region; (2)
intermediate people’s courts established in municipalities directly under
the Central Government; (3) intermediate people’s courts of municipali-
ties directly under the jurisdiction of a province or autonomous region;
and (4) intermediate people’s courts of autonomous prefectures.).
 ,G $UW  +LJKHU SHRSOH·V FRXUWV DUH   KLJKHU SHRSOH·V FRXUWV
of provinces; (2) higher people’s courts of autonomous regions; and
(3) higher people’s courts of municipalities directly under the Central
Government.).
 Id, Art. 11.
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the four-layered pyramid have cases to hear, origi-
nal jurisdiction is consequently allocated among all
four levels of courts. In other words, with the ex-
ception of the local courts that have only original
jurisdiction, the other three layers of courts, i.e. the
intermediate courts, the higher courts and the SPC,
have both original and appellate jurisdiction simul-
taneously.
Due to this kind of structure, it has been pointed
out that the Chinese judiciary is actually divided
into three two-layered pyramids: the local courts
and the intermediate courts; the intermediate courts
and the higher courts; and the higher courts and the
SPC. 60 Obviously, the courts at higher levels have
almost no power to control the lower courts absent
an immediate appeal relationship in the judicial de-
cision-making process, a limitation which describes
the relationships between the higher courts and the
local courts as well as the SPC and the intermediate
courts (or the local courts). What’s more, departure
from decisions of higher courts cannot be a ground
for appeal or retrial in China. 61 Thereby, the high-


Id, (Art. 20 Except for cases otherwise provided for by laws or de-
crees, a primary people’s court adjudicates criminal and civil cases of
ÀUVWLQVWDQFH:KHQDSULPDU\SHRSOH·VFRXUWFRQVLGHUVWKDWDFULPLQDORU
civil case it is handling is of major importance and requires trial by the
people’s court at a higher level, it may request that the case be transferred
to that court for trial. Art. 24 An intermediate people’s court handles the
IROORZLQJFDVHV  FDVHVRIÀUVWLQVWDQFHDVVLJQHGE\ODZVDQGGHFUHHVWR
WKHLUMXULVGLFWLRQ  FDVHVRIÀUVWLQVWDQFHWUDQVIHUUHGIURPWKHSULPDU\
people’s courts; (3) cases of appeals and of protests lodged against judg-
ments and orders of the primary people’s courts; and (4) cases of protests
lodged by the people’s procuratorates in accordance with the procedures
of judicial supervision. When an intermediate people’s court considers
that a criminal or civil case it is handling is of major importance and re-
quires trial by the people’s court at a higher level, it may request that the
case be transferred to that court for trial. Art. 27 A higher people’s court
KDQGOHVWKHIROORZLQJFDVHV  FDVHVRIÀUVWLQVWDQFHDVVLJQHGE\ODZV
DQG GHFUHHV WR WKHLU MXULVGLFWLRQ   FDVHV RI ÀUVW LQVWDQFH WUDQVIHUUHG
from people’s courts at lower levels; (3) cases of appeals and of protests
lodged against judgments and orders of people’s courts at lower levels;
and (4) cases of protests lodged by people’s procuratorates in accordance
with the procedures of judicial supervision. Art. 31 The Supreme People’s
&RXUWKDQGOHVWKHIROORZLQJFDVHV  FDVHVRIÀUVWLQVWDQFHDVVLJQHGE\
laws and decrees to its jurisdiction and which it considers should be tried
by itself; (2) cases of appeals and of protests lodged against judgments
and orders of higher people’s courts and special people’s courts; and (3)
cases of protests lodged by the Supreme People’s Procuratorate in ac-
cordance with the procedures of judicial supervision.).
60 SONG Xiao (
), The Creation of Precedent and the Case Guidance
System in China (
), Chinese Journal of Law
(
) 2011, No. 4, p. 63.
61 The Civil Procedure Law (
) (promulgated by the Standing
Comm. People’s Cong., amended on August 31th, 2012) CLI.1.183386(EN)
(available at < www.chinalawinfo.com> visited March 22th, 2016), (Art.
170 After trial, the people’s court of second instance shall handle appeal
cases according to the following different circumstances: … (2) Revers-
ing, revoking or modifying the original judgment or ruling in accordance
with law in the form of a judgment or ruling, if the original judgment or
UXOLQJLVHUURQHRXVLQIDFWÀQGLQJRUDSSOLFDWLRQRIODZ  ,VVXLQJDUXO-
ing to revoke the original judgment and remand the case to the original
trial people’s court for retrial or reversing the original judgment after
DVFHUWDLQLQJIDFWVLIWKHRULJLQDOMXGJPHQWLVXQFOHDULQÀQGLQJWKHEDVLF
IDFWV$UW:KHUHDSHWLWLRQIRUUHWULDOÀOHGE\DSDUW\IDOOVXQGHUDQ\
of the following circumstances, the people’s court shall conduct a retrial:
  7KHUH LV DQ\ QHZ HYLGHQFH ZKLFK VXIÀFHV WR RYHUWXUQ WKH RULJLQDO
judgment or ruling. (2) The basic facts found in the original judgment
or ruling are not evidenced. (3) The primary evidence admitted in the
RULJLQDOMXGJPHQWRUUXOLQJIRUÀQGLQJIDFWVLVIRUJHG  7KHSULPDU\
HYLGHQFHDGPLWWHGLQWKHRULJLQDOMXGJPHQWRUUXOLQJIRUÀQGLQJIDFWVKDV
QRWEHHQFURVVH[DPLQHG  )RUREMHFWLYHUHDVRQVDSDUW\LVXQDEOHWR

er courts probably cannot reverse the decisions of
ORZHUFRXUWVWKDWDUHLQFRQÁLFWZLWKWKHLURZQGHFL-
sions, which would ultimately mean that the SPC is
powerless to unify the application of law through
the review of cases from courts below.
Additionally, it would be unreasonable if the
lower courts were rigidly required to adhere to all
decisions of higher courts. For one thing, the num-
ber of decisions from higher courts is too substan-
tial. Taking the caseload of the SPC as an example,
as of the year 2013 the SPC had a total of 1,169 staff
members, including the more or less 700 judges who
are in charge of deciding cases. 62 The annual case-
load of the SPC has exceeded 10,000 since 2009. 63
For another thing, besides the basic assumption that
the ability to decide a case correctly increases as one
advances to higher court levels, there is another pre-
sumption that the likelihood of achieving truth and
correctness increases with the number of instances
before which the case is tried. Thus, it is odd to re-
TXLUHDQLQWHUPHGLDWHFRXUWWRIROORZDÀUVWLQVWDQFH
case decision from the higher court above it when it
decides a second-instance case.
Although there are debates whether China
should reform the current two-instance system and
the distribution of jurisdiction, up to now this ba-
sic structure has not been changed fundamentally.
As one author has pointed out, the issues of judicial
levels and the hierarchy of courts “are subjected to
the design of the state’s political pattern and are not
an outcome of simple judicial technology”. The two-
instance system can, furthermore, be traced back to
WKHV 64 Thus, it is unlikely that they would be
changed only for case law transplantation purposes.
In recent years, the trial supervision procedure has
been deemed as a reform trying to supplement the
current two-instance system with the partial func-
gather any primary evidence necessary for the trial of a case and applies
in writing for the people’s court to investigate and gather the evidence,
but the people’s court has not investigated and gathered the evidence.
(6) There is any erroneous application of law in the original judgment
or ruling. (7) The composition of the trial organization is illegal or any
MXGJH ZKR VKDOO EH GLVTXDOLÀHG LQ DFFRUGDQFH ZLWK ODZ IDLOV WR EH GLV-
TXDOLÀHG  7KHOHJDOUHSUHVHQWDWLYHRIDSHUVRQZLWKRXWFRPSHWHQF\WR
participate in the action fails to participate in the action on behalf of the
person or a party which shall participate in the action fails to participate
in the action, which is not attributable to the fault of the party or the
litigation representative thereof. (9) A party’s right to debate is illegally
denied. (10) A default judgment is entered against a party which has not
been summonsed. (11) The original judgment or ruling has omitted any
claims or exceeded the claims of the parties. (12) The legal instrument
on which the original judgment or ruling is based has been revoked or
PRGLÀHG  :KHQWU\LQJWKHFDVHDMXGJHFRPPLWVHPEH]]OHPHQWDF-
cepts bribes, practices favoritism for personal gains, or adjudicates by
bending the law.).
62 ZONG Bo (
), The Background, Function and Design of the Buil-
ding Circuit Tribunals of the Supreme Court (
), Science of Law (
1RS
63 This data is from the annual reports of the Supreme Court from 2010
to 2014.
64 LIU Zhong (
), The Roots and Evolution of the System of Two
Instances at Four Levels of Courts (
), Chinese
Journal of Law (
1RSS²
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tion of a third instance, but scholars have pointed
out that this supervision mechanism cannot really
play the role of a third instance. Furthermore, con-
cerning the distribution of jurisdiction, referring to
the most recently issued judicial interpretation, the
SPC has only adjusted the amount in controversy
criteria among different geographic areas according
to economic development levels; the intermediate
courts and the higher courts still enjoy original ju-
risdiction. 66
Therefore, in order to unify the application of
law in the whole country through a case law ap-
proach, the SPC employs a selection procedure that
is external to the judicial decision-making process:



FU Yulin (
 &RQVWUXFWLYH 3ULQFLSOHV RI -XGLFLDO +LHUDUFK\ $
Comparative Survey from the Viewpoint of Civil Procedure (
——
), Social Sciences in China (
) 2002, No. 4, pp. 93–99.
66 1RWLFHRQ$GMXVWLQJWKH6WDQGDUGVIRUWKH-XULVGLFWLRQRIWKH+LJKHU
People’s Courts and Intermediate People’s Courts over Civil and Com-
mercial Cases of the First Instance (
) (promulgated by the Sup. People’s
&W)DID>@1RHIIHFWLYH$SULOWK &/, (1  DYDLO-
able at <www.chinalawinfo.com> visited March 23th, 2016).
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it selects excellent and typical judgments from deci-
sions at all levels of courts – many of which are cases
that have been decided by lower courts, and then
those judgments are reviewed by higher courts level
by level, thus establishing their worthiness as guid-
ing cases to be empowered with precedential force
by the SPC eventually.
9)LYH<HDU5HYLHZRIWKH&DVH*XLGDQFH6\VWHP
7KHSDVWÀYH\HDUVKDYHZLWQHVVHGWKH63&UH-
OHDVHEDWFKHVRIJXLGLQJFDVHVFDVHVLQWRWDO
Statistical analysis of the past 11 batches of guiding
cases can reveal the main features and tendencies
RI WKLV PHFKDQLVP RYHU WKH SDVW ÀYH \HDUV ZKLFK
will help in evaluating its practical operation and
exploring how to improve it in future. This part will
examine the operation of the case guidance system
in regard to four aspects: their general output, selec-
tion process, editing and citation.
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7KH*HQHUDO2XWSXWRI*XLGLQJ&DVHV
4XDQWLW\DQG)UHTXHQF\
From Chart 1.1.1, Chart 1.1.2 and Chart 1.1.3, it
can be seen that the quantity of issued guiding cases
 LVYHU\OLPLWHGZLWKDQXQVWDEOHIUHTXHQF\
Some authors have criticized that the current
quantity of guiding cases is too small to satisfy
the needs of judicial practice, such that more guid-
ing cases should be selected. 67 The average annual
output of guiding cases is almost the lowest when
viewed in comparison to the annual output of prec-
edents produced by the highest courts of all legal
systems employing precedent, whether in civil or
common law countries. 68 If the quantity of guid-
ing cases is too small, the case law function of the
case guidance system will be impaired; therefore, as
a long term concern, the annual output of guiding
cases should be increased.
$WWKHVDPHWLPHIURPWKHÁXFWXDWLRQVRIWKHVH
three curves, another main characteristic in the is-
VXDQFHRIJXLGLQJFDVHVFDQEHLGHQWLÀHGLWVLQVWD-
bility. Before 2014, both the frequency of issuance
(within a given year) and the overall quantity was
increasing slowly, with the quantity of each batch
UHPDLQLQJYHU\VWDEOH²ZLWKWKHH[FHSWLRQRIWKHWK
batch, its containing 6 cases as opposed to the 4 in
each previous batch. In 2014 all curves rose dramati-
cally. In that year 4 batches of guiding cases (totally
22 cases) were issued, amounting to the aggregate
number of guiding cases released in the previous
three years; additionally, the quantity of each batch
steadily increased, from 4 cases to 7 cases. Neverthe-
less, more than half of the whole annual output (the
8th and the 9th batches, 13 cases in total) were is-
sued at the end (December) of the year. 69,QDOO
three curves moved downward again; in the whole
year, the SPC issued only 2 batches of guiding cases,
67

HE Jiahong (
), Constructing a State under Rule of Law Requires
Perfecting the Case Law Mechanism (
), Law and Social Development (
1RS
26.
68 For the highest courts in common law countries, the annual output
of precedents equals the annual caseload .Thereby, for the U.S. Supreme
Court the annual caseload is slightly under 100; for the Supreme Court of
the U.K. the average annual caseload has also been just under 100 since
2010. See Daniel John Meador/Gregory Mitchell, American Courts, Third
HGLWLRQ 0LQQHVRWD  S  $QG VHH KWWSVZZZVXSUHPHFRXUW
XNGHFLGHGFDVHVLQGH[KWPO!YLVLWHG6HSWHPEHUWK+RZHYHU
for the highest courts of civil law countries, it is hard to calculate the ex-
act annual output of precedents since the annual caseloads are huge and
a very large percentage of these cases cannot be treated as precedents.
Regardless, the quantity is necessarily much bigger than the annual out-
put of guiding cases in China.
69 Notice on the Issuance of the 8th Batch of Guiding Cases (
) (promulgated by the Sup. People’s Ct., Fa
[2014] No. 327, effective December 18th, 2014), CLI.3.239989 (available
at < www.chinalawinfo.com> visited March 23th, 2016). Notice on the Is-
suance of the 9th Batch of Guiding Cases (
) (promulgated by the Sup. People’s Ct., Fa [2014] No. 337, effective
December 24th, 2014), CLI.3.240499 (available at <www.chinalawinfo.
com> visited March 23th, 2016).

12 cases in total. Particularly in the 11th batch, the
quantity of cases was again reduced to its lowest
level (4 cases).
It can be inferred from the currently low and un-
stable output of guiding cases that a comprehensive
case law environment has not yet been established.
The lower courts still need do more to improve the
reasoning and general quality of their judgments,
and the communication between academics and the
MXGLFLDU\LVLQVXIÀFLHQWZKLFKZLOODIIHFWWKHRXWSXW
and quality of guiding cases. Therefore, even if the
SPC issues more guiding cases at the current stage,
the authority and stability of precedents will be
under threat if their quality cannot be guaranteed.
Instead of issuing a large number of guiding cases,
the SPC is releasing an increasing number of typi-
FDO FDVHV LQ GLIIHUHQW ÀHOGV PXFK PRUH IUHTXHQWO\
According to the data from the “pkulaw” (http://
ZZZSNXODZFQ  RYHU WKH HQWLUH \HDU RI  WKH
SPC issued a total of 373 typical cases in different
areas. 70 Unlike the guiding cases, while typical cases
have a guiding function in judicial practice, they do
not have normative binding force. As a result, the
lower courts have the discretion to decide whether
or not to adhere to those cases. Through the accu-
mulation of judicial practice, the SPC can examine
the quality and acceptability of typical cases before
FRQÀUPLQJWKHPDVJXLGLQJFDVHVDQGHPSRZHULQJ
them with normative binding force.
 $YHUDJH ,QWHUYDO EHWZHHQ WKH )LQDO 'HFLVLRQ
and Issuance
7KH LQWHUYDO EHWZHHQ WKH ÀQDO GHFLVLRQ DQG LV-
suance indicates the length of time during which
the candidate guiding case can subsequently be ex-
amined by courts, practitioners and academia. Al-
though not absolutely true, the formation of prece-
dent is normally a relatively long process, whether
in respect of a single leading case or for an estab-
lished line of precedents, since case law itself is a
gradual, evolutionary process. Thus, ideally there
should be enough time – for both academic research
and judicial practice – to explore, discuss and shape
case law rules before the issuance of guiding cases,
which is one of the most important safeguards for
the quality and stability of guiding cases.
Chart 1.2.1 shows that the average interval be-
WZHHQ WKH ÀQDO GHFLVLRQ DQG LVVXDQFH IRU WKH ÀUVW
several batches was relatively short. The shortest in-
terval was that of Case No. 4 in the 1st batch, which
was only 6 months. Thus, those guiding cases were
comparably young at the time of issuance. One pos-
70

The data is available at <http://eproxy2.lib.tsinghua.edu.cn/rwt/
KWWS3<3/8511;==/<)6;3FOXVWHUBIRUPDVS["'E FKO
PHQXBLWHP ODZ (QFRGLQJ1DPH
FOXVWBSDUDP ;*
NH\ZRUG UDQJH QDPH !YLVLWHG-DQXDU\WK

29

practice, which was presumably demonstrated and proved in long-term practice.
Meanwhile, the formulation of Art. 2 and Art. 3 of the Rules for Implementation pays
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more attention to the quality of candidate case judgments, such as their demonstrating the
correct application of law or a sufficiency of reasoning;72 thereby, it seems that the
Chart
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attitude of the
SPC1.2.1:
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requirements
of guiding
cases
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on the
Each
Batch
(Months)
maturity and stability of guiding cases. Unfortunately, such tendency ceased
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82,29
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batch,
80
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60
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26,5 Case
No.4053: 18,75
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No. 27,75
54: 24 32,33
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Case No.
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56: 32
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thus, those four cases were not very new at the time of issuance compared with
20
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The key points of the judgment should be innovative and summarize the novel contributions
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See Notice on the Issuance of the 9th Batch of Guiding Cases(hereinafter
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the guiding cases’ final courts is positively correlated with the economic development
level.
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1.4. Categories,
Subjects
Groups
ofCase
Cases

Chart 1.4.1: Categories of Guiding Cases (2011–2015)
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civil cases

9
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criminal cases

administrative cases

civil procedure cases

attitude of the SPC to the requirements of guiding
cases has shifted to an emphasis on the maturity
Chart 1.4.2: Subjects of
and stability of guiding cases. Unfortunately, such
Civil
Cases
tendency ceased at
the 11th
batch, the average inter-
val of which declined to a level seen prior to the 8th
1
labor ralations+RZHYHUWKHLQWHUYDOIRUHDFK
EDWFK PRQWKV
case in the 11th
batch
was
relatively
equal (Case No.
inheritance
1
PRQWKV&DVH1RPRQWKV&DVH1R
property pledges
2
PRQWKV&DVH1RPRQWKV WKXVWKRVHIRXU
torts
cases were not very
new at the2time of issuance com-
paredmaritime
with Case
No. 4 or other 3similar cases in the
disputes
ÀUVWVHYHUDOEDWFKHV
corporations
4
intellectual property
*HRJUDSKLF'LVWULEXWLRQ
contracts

4
5

The mainland of China has 31 provincial admin-
unfair competition
5
istrative divisions, 74 all of which greatly differ in
their economic development. Chart 1.3.1 shows the

WKH JHRJUDSKLF GLVWULEXWLRQ RI WKH ÀQDO FRXUWV FRU-
UHVSRQGLQJ WR WKH ÀUVW  EDWFKHV RI JXLGLQJ FDVHV
IURP  WR  ([FHSW IRU WKH  FDVHV GHFLGHG
by the SPC, the other 43 cases were selected from 14
provincial administrative divisions; this means that
most provinces have not produced any guiding cas-
es yet. Among the above 14 provincial administra-
tive divisions, Shanghai, Jiangsu and Zhejiang are
the top three provinces with respect to the output
of guiding cases. It should be noted that those three
provinces belong to the Yangtze River Delta, which
is the most developed area in China nowadays.
Therefore, although it is not absolutely established,
we can infer that the geographic distribution of the
JXLGLQJ FDVHV· ÀQDO FRXUWV LV SRVLWLYHO\ FRUUHODWHG
with the economic development level.
&DWHJRULHV6XEMHFWVDQG*URXSVRI&DVHV
Chart 1.4.1 shows the categories of guiding cases
LQWKHSDVWÀYH\HDUVWKHTXDQWLW\RIFLYLOFDVHVZDV
the highest (48%), whereas the numbers for the other
three categories, criminal cases (16%), administrative
PHQW·VUHDVRQLQJLVVXIÀFLHQWZLWKSRVLWLYHOHJDODQGVRFLDOHIIHFWVDQG
XQLYHUVDOO\GLUHFWLYHVLJQLÀFDQFHLQWKHWULDORIVLPLODUFDVHV$JXLGLQJ
case shall consist of a title, key words, key points of judgment, relevant
legal provisions, basic facts, the results of the judgment, the judgment’s
reasoning, and notes including the names of the judges in the effective
judgment, among others.).
74 6LQFH+RQJ.RQJ0DFDRDQG7DLZDQHDFKKDYHGLVWLQFWOHJDOV\VWHPV
the case guidance system does not cover these three areas.

cases (21%) and civil procedure cases (14%), are a bit
ORZHU)URP&KDUWVDQGLWFDQ
Chart 1.4.3: Subjects of
be concluded
that, upCases
to now, guiding cases have
Criminal
QRW\HWEHHQFDSDEOHRIFRYHULQJDOOÀHOGV*HQHUDOO\
guiding cases are dispersed in different subjects in
unbalanced quantities;
some areas, such
briberyfor instance,
1
as contracts and unfair competition disputes in civil
corruption more cases
1
cases, have accumulated
than other areas.
illegal
trading
There
might
be and
two possible
1 explanations for the
storage of hazardous
unbalanced distribution of the subjects of guiding
refusal to pay labor
1
cases. Above
all else, the history
of the case guid-
remunerations
ance system is quite brief and the whole system has
1
not yetdangerous
matured;driving
thus, the total
output is relatively
low. Moreover, the
unbalanced
distribution
is close-
murder
2
ly linked to the nature of case law. Unlike the adop-
tion of enacted statutes
and revised
robbery that are drafted
2
so as to cover all subjects, the development of
 case
law depends wholly on whether there are typical
cases and high quality decisions in judicial practice;
therefore, this will necessarily be a gradual case-by-
case process exhibiting great randomness.

According to Chart 1.4.6 and Chart 1.4.7, since
the 7th batch the SPC has deliberately issued the
same type of cases in groups (with the exception of
the 11th batch), and the numbers of both the groups
and the cases in those groups have increased. The
7th batch has a group of cases on anti-unfair com-
petition (Nos. 29–30); the 8th batch has a group of
cases on enforcement reconsideration (Nos. 34–37);
the 9th batch has a group of cases on the refusal by
XQLYHUVLWLHV WR LVVXH JUDGXDWLRQ DQG GHJUHH FHUWLÀ-
cates (Nos. 38–39) and a group of cases on national
compensation (Nos. 42–44); the 10th batch has a
JURXS RI FDVHV RQ XQIDLU FRPSHWLWLRQ 1RV ² 
and a group of cases concerning violation of soft-
ware copyrights (Nos. 48–49); and the 11th batch
has a group of cases on the property rights attach-
LQJWRDSOHGJH 1RV² $GGLWLRQDOO\ZHDOVR
FDQ ÀQG FDVHV ZLWK WKH VDPH RU VLPLODU VXEMHFWV
among different batches, such as Case No. 4 in the
1st batch and Case No. 12 in the 3rd batch; these are
both about how to apply for a reprieve from a death
penalty sentence in intentional murder cases stem-
ming from disputes in romantic relationships. Case
No. 8 in the 2nd batch and Case No. 9 in the 3rd
batch are both related to the dissolution and liqui-
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than other
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actively compensated the economic losses of the vic-
WKHUDWLRRIJXLGLQJFDVHVMXGJHGE\ÀQDOFRXUWVRI
WLPV·UHODWLYHVDQG  ERWKWKHYLFWLPV·UHODWLYHVGLG
various hierarchical levels changes among differ-
not forgive the defendants. 76 Although it is a little
HQWEDWFKHV:LWKWKHH[FHSWLRQRIWKHWKEDWFKDQG
odd that the SPC issued two similar cases decided on
the 6th batch, which are mainly comprised of cases
the same day in different batches, the most possible
from the local courts and the intermediate courts,
explanation might be that the SPC intended to use
the percentages of cases from these two layers of
&DVH1RWRUHDIÀUPDQGHPSKDVL]HLWVYLHZSRLQWV
FRXUWV DUH ORZHU WKDQ  LQ DOO RWKHU EDWFKHV ,Q
in Case No. 4, thus controlling the imposition of the
WKH ODVW ÀYH EDWFKHV WKH SURSRUWLRQ RI FDVHV IURP
death penalty. Thereby, we could say those two cases
these two layers of courts, especially from the local
also comprise a line of precedent to a certain degree.
courts, is obviously declining; conversely, the pro-
portion of cases from the higher courts and the SPC
7KH6HOHFWLRQ3URFHVVIRU*XLGLQJ&DVHV
is increasing. This holds true especially in the 11th
batch; although only four cases were released, all of
them come from higher courts and the SPC.
7KH+LHUDUFKLFDO3RVLWLRQRIWKH)LQDO&RXUW
Reviewing Chart 2.1.1 and Chart 2.1.2, we need
WR REVHUYH WKH KLHUDUFKLFDO GLVWULEXWLRQ RI ÀQDO
76

Notice on the Issuance of the 1st Batch of Guiding Cases (supra note
3), Guiding Case No. 4. Notice on the Issuance of the 3rd Batch of Guid-
ing Cases (
) (promulgated by the
Sup. People’s Ct., Fa [2012] No. 227, effective September 18th, 2012),
&/, DYDLODEOHDWZZZFKLQDODZLQIRFRP!YLVLWHG0DUFKWK
2016), Guiding Case No. 12.

Chart 2.1.3 shows that most guiding cases were
heard by two instances (63%); only 21% of the guid-
ing cases were heard at only one instance, which
is a little higher than the percentage of local court
cases (20%). The percentage of guiding cases heard
by more than two instances, such as the retrial or
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including the selection process of each case,81and through this we can both learn more
about the practical operation of the selection process and explain why the Rules for
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ImplementationZHANG,
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TheGenerally,
People’s Judicature
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2014, No.
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The SPC seldom discloses the detailed selection
approaches for selection: (1) the candidate cases are
process of each guiding case when guiding cases are
recommended by lower courts, layer by layer, and
LVVXHG7KXVZHGRQRWKDYHPXFKÀUVWKDQGPDWH-
(2) the candidate cases are recommended by relevant
rial allowing us to evaluate the practical operation
divisions of the SPC. 78 Under the second approach,
of the selection procedure. But fortunately, the 2014
the relevant divisions of the SPC can only recom-
sixth volume of the People’s Judicature (Cases) com-
PHQGFDQGLGDWHFDVHVWRWKH&DVH*XLGDQFH2IÀFH
SLOHGWKHÀUVWÀYHEDWFKHVRIJXLGLQJFDVHVLQFOXG-
of the SPC, but they do not have authority to review
ing the selection process of each case, 82 and through
and decide guiding cases. For both approaches, the
this we can both learn more about the practical op-
&DVH *XLGDQFH 2IÀFH DQG WKH -XGLFLDO &RPPLW-
eration of the selection process and explain why the
tee of the SPC occupy the dominant positions: the
Rules for Implementation have made adjustments.
&DVH*XLGDQFH2IÀFHKDVWKHSRZHUWRUHYLHZUHF-
Firstly, under the approach of recommenda-
ommended cases and issue opinions; after that, the
tion
by lower courts, the higher courts absolutely
&DVH *XLGDQFH 2IÀFH LV WR VXEPLW FDQGLGDWH FDVHV
show
the most active role according to Chart 2.2.1.
and their opinions to the relevant president or vice-
Not
only
did they initiate the guiding case selection
president who is in charge of case guidance issues;
process
in
a majority of instances for cases decided
ÀQDOO\ WKH SUHVLGHQW RU YLFHSUHVLGHQW WUDQVIHUV
E\
WKHPVHOYHV
1RV     DQG   WKH\ DOVR
those cases to the Judicial Committee, which only
79
started
such
a
procedure
for some cases decided
KDVWKHSRZHUWRPDNHDÀQDOGHWHUPLQDWLRQ
by the intermediate courts (Nos. 1, 10, 17 and 19)
as well as the local courts within their territorial
jurisdiction (Nos. 14 and 18). Only a very few in-
78 The Provisions (supra note 2), (Art. 4 Where any trial division of the
termediate courts initiated the selection process for
SPC deems that a valid judgment rendered by this Court or the local
court at any level complies with Article 2 of these Provisions, the trial
GLYLVLRQPD\UHFRPPHQGVXFKDMXGJPHQWWRWKH&DVH*XLGDQFH2IÀFH
Where a higher court or the Military Court of the People’s Liberation
Army deems that a valid judgment of this Court or a court within its ju-
risdiction complies with Article 2 of these Provisions, upon deliberation
and decision of the Judicial Committee of this Court, it may recommend
VXFKDMXGJPHQWWRWKH&DVH*XLGDQFH2IÀFHRIWKH63&:KHUHDQLQ-
termediate court or a local court deems that any of its valid judgments
comply with Article 2 of these Provisions, upon deliberation and decision
of the Judicial Committee of this Court, it shall report to the higher courts
level by level, and suggest that the higher court recommend such a judg-
PHQWWRWKH&DVH*XLGDQFH2IÀFHRIWKH63& 
79 Id, Art. 3, Art. 6.

80

The Rules for Implementation (supra note 4), (Art 4. 2 The trial divi-
sions of the SPC shall be in charge of the recommendation and examina-
tion of guiding cases, among others, and designate special persons to be
responsible for liaison work).
81 Id, (Art. 4 … The higher courts shall be in charge of the recommen-
dation and survey of, and supervision over guiding cases within their
jurisdictions, among others. A potential guiding case recommended to
the SPC by a higher court shall be determined by the judicial committee
upon deliberation, or approved by the judicial committee by a simple
majority…).
82 The People’s Judicature (Cases) 2014, No. 6, pp. 4–110.
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their own cases (Nos. 2, 6, 9, 16 83); moreover, local
courts did not participate in the selection process at
all. Therefore, it is understandable that the SPC has
highlighted the role of higher courts in the selection
procedure in the Rules for Implementation.
Secondly, under the approach of recommenda-
tion by SPC divisions, there are two types of cases:
the cases decided by SPC divisions (Nos. 7 and 20)
and the cases decided by lower courts. For the sec-
ond type of cases, SPC divisions may recommend
decisions made by lower courts under three pos-
sible circumstances: (i) where a lower court trying
the case requested an advisory opinion from an
63& GLYLVLRQ 1RV  DQG   84 (ii) where a lower
court sentenced a defendant to the death penalty
with immediate execution and the case was subject
to mandatory review by the criminal division of the
SPC (Nos. 4 and 12); and (iii) where a lower court
submitted its judgment to a relevant SPC division in
order to participate in the selection of typical cases
LQFHUWDLQÀHOGV 1R 8QGHUWKHÀUVWWZRFLUFXP-
stances, although divisions of the SPC did not de-
OLYHUWKHÀQDOGHFLVLRQVRIWKRVHFDVHVWKH\DFWXDOO\
contributed to or controlled those decisions.
For the internal review process of the SPC, differ-
ent approaches entail distinct procedures. Under the
approach of recommendation by the lower courts,
usually, the higher courts submitted candidate cases
WRWKH&DVH*XLGDQFH2IÀFHRIWKH63&ZKLFKÀUVW
researched and discussed those candidate cases and
then sent them to relevant SPC divisions. After be-
ing reviewed with substantive opinions, those cases
would then be sent back to the Case Guidance Of-
ÀFH$IWHU UHUHFHLYLQJ WKRVH FDVHV WKH &DVH *XLG-
DQFH 2IÀFH GLVFXVVHG WKHP DJDLQ LQ WKHLU URXWLQH
meetings and then submitted them to relevant SPC
leaders who transmitted those cases to the Judicial
&RPPLWWHH IRU ÀQDO FRQIRUPDWLRQ 8QGHU WKH DS-
proach of recommendation by SPC divisions, it was
normally the case that relevant divisions recom-
mended candidate cases to the Case Guidance Of-
ÀFHZLWKVXEVWDQWLYHRSLQLRQVDIWHUGLVFXVVLQJDQG
modifying those candidate cases, the Research Of-
ÀFH would then submit them to relevant leaders,
DQG WKH -XGLFLDO &RPPLWWHH ZRXOG PDNH WKH ÀQDO
decision. In all 22 cases, 18 cases had substantive
83

*XLGLQJ&DVH1RLVYHU\VSHFLDO,WVÀQDOGHFLVLRQZDVGHOLYHUHG
E\WKH6KDQJKDL+LJKHU3HRSOH·V&RXUWEXWLWVVHOHFWLRQSURFHGXUHZDV
initiated by the trial court, the Shanghai Maritime Court.
84 In order to foster guiding cases, the SPC has institute a follow-up
mechanism for this kind of case. See HU Yunteng (
+RZWR,P-
prove the Selection and Application of Guiding Cases (
), China Trial (
) 2011, No. 9, p. 83.
 :H FRXOG RQO\ ÀQG WKH 5HVHDUFK 2IÀFH LQ WKH RUJDQL]DWLRQDO IUDPH-
ZRUNRIWKH63&RQLWVRIÀFLDOZHEVLWHZKLFKKDVWKHIXQFWLRQRIFRP-
piling guiding cases. Thereby, we could deduce from above information
WKDWWKH&DVH*XLGDQFH2IÀFHLVLQVLGHWKHGHSDUWPHQWRIWKH5HVHDUFK
2IÀFH DYDLODEOH DW KWWSZZZFRXUWJRYFQMLJRXID\XDQMLJRX
]KLQHQJKWPO!YLVLWHG2FWREHUWK 
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review opinions authored by relevant divisions of
WKH63&RQO\FDVHVKDGFRQFUHWHUHYLHZRSLQLRQV
from the Judicial Committee, whose opinions on
other cases are very general, such as “conforming to
Art. 2 of the Provisions” 86, “having guiding effect” or
“approving of being selected as guiding case”; and
WKH&DVH*XLGDQFH2IÀFHGLGQRWLVVXHVXEVWDQWLYH
opinions on any case. The practical realities dictat-
LQJ WKH VLJQLÀFDQW UROH SOD\HG E\ 63& GLYLVLRQV LQ
the review procedure may offer an explanation as to
ZK\WKH63&KDVFRQÀUPHGVXFKDIXQFWLRQLQWKH
Rules for Implementation.
+RZHYHUWKHVHOHFWLRQSURFHVVRI*XLGLQJ&DVH
No. 7 deserves more attention. The Judicial Com-
PLWWHH RI WKH 63& LGHQWLÀHG WKLV FDVH DV D JXLGLQJ
FDVHRQ-XQHKRZHYHUWKHÀQDOMXGJPHQW
of the case was delivered on July 6, 2011 by the SPC.
This kind of situation should be avoided in the fu-
ture since one of the most important prerequisites
IRUDJXLGLQJFDVHLVWKDWWKHMXGJPHQWLVÀQDODQG
effective. 87Additionally, the guiding function of the
Judicial Committee should be limited to the macro-
level. 88Accordingly, it should principally respect the
judicial decision-making process and the review
opinions issued by the SPC divisions; exceptionally,
LQWKHHYHQWWKDWWKHUHDUHFRQÁLFWVEHWZHHQGLIIHU-
ent divisions, the Judicial Committee may make the
ÀQDOGHFLVLRQ
 &RPSDULVRQ EHWZHHQ ,QWHUQDO DQG ([WHUQDO
&RQWULEXWLRQV
Both the Provisions and the Rules of Implementa-
tion have opened the selection process of guiding
cases to all kinds of social actors, especially academ-
ics. The Rules of Implementation empower academics
with the right to directly recommend candidate cas-
HVWRWKH&DVH*XLGDQFH2IÀFHRIWKH63& 89+RZ-
ever, according to the empirical data, up to now
86

The Provisions (supra note 2), (Art. 2 The term “guiding cases” as
mentioned in these Provisions means cases whose judgments have come
into force and which satisfy the following conditions: 1. attract wide at-
tention from society; 2. the legal provisions are, to a greater degree, on the
SULQFLSOHVRIODZDUHUHSUHVHQWDWLYHLQQDWXUHGLIÀFXOWFRPSOLFDWHG
RUQRYHORURWKHUFDVHVWKDWKDYHDJXLGLQJIXQFWLRQ 
87 See Id, Art. 2; Also see The Rules for Implementation (supra note 4),
Art. 2.
88 See Comprehensively Deepening Reform of the People’s Courts (sup-
ra note 38), Art. 32.
89 7KH3URYLVLRQV VXSUDQRWH  $UW:KHUHDSHRSOH·VFRQJUHVVGHS-
uty, CPPCC member, expert, scholar, lawyer, or any other person from
the general public concerned about trial or enforcement by the people’s
court, deems that a valid judgment of a people’s court complies with Ar-
ticle 2 of these Provisions, the said person may recommend the judgment
to the original people’s court that rendered the valid judgment.). The
5XOHVRI,PSOHPHQWDWLRQ VXSUDQRWH  $UW$GHSXW\WRWKHSHRSOH·V
congress, a member of the political consultative conference, a people’s
assessor, an expert, a scholar, an attorney or any other member of the so-
ciety concerned with the trial and enforcement of the people’s courts may
recommend a case satisfying the conditions of a guiding case to the peo-
ple’s court which originally tried the case and has rendered an effective
MXGJPHQWRUUHFRPPHQGWKHFDVHWRWKH&DVH*XLGDQFH2IÀFH0HPEHUV
of the Case Guidance Expert Committee may recommend a case satisfy-
LQJWKHFRQGLWLRQVRIDJXLGLQJFDVHWRWKH&DVH*XLGDQFH2IÀFH 

(http://www.cnki.net).It indicates the research situation of academics both before and
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3.1. AverageZHANG,
Length
of Guiding

Chart 3.1.1: Average Length of Fact and Reasoning Sections of
Guiding Cases (2011–2015)
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Chart 3.1.1 indicates the average length of the fact and reasoning sections of the

theses. 92 (4) There is not yet a well-established plat-
length of the factual section, except for the 9th batch.


 the publication )XUWKHUPRUH FRQVLGHULQJ DOO  JXLGLQJ FDVHV WKH
form, such as a journal
or review, for
90
93
ofXIE
case
notes.
DYHUDJH
OHQJWK RI
WKH IDFWXDO
LV 
ZRUGV
Gen
(Č),
Rethinking Case Study (Â*ÞæQ), Tribune
of Political
Science
and LawVHFWLRQ
(¦Êđh)
2008,
while
that
of
the
reasoning
section
is
1,073
words.
No. 4+RZHYHUDVDSRLQWRIORQJWHUPFRQVLGHUDWLRQ
p. 7.
91
it can
inferred
See
HE Jian (supra note 31), pp. 172, 176, 183; Also see XIEThereby,
Gen (supra
notebe
90),
p. 5. that the soundness of rea-
92the function of academics should be enhanced. As
soning
has
gradually
gained an increasing impor-
See HE Jian (supra note 31), pp. 178-184.
93one scholar has pointed out, the case notes written
tance during the editing process of guiding cases.
XIE Gen (supra note 90), p. 6.
bySee
judges
are mainly illustrations or explanations
of judgments, lacking academic critique and theo-
+RZHYHU WKH GDWD DERYH UHJDUGLQJ WKH ÀQDO
retical analysis; thus, they cannot replace the role of
version of guiding cases is inadequate to establish
academic case research. 94 The case study conducted
their concrete editing process. Thus, the next part
by academics is pivotal for rebuilding the case law
will undertake a case-by-case comparison of texts in
environment and tradition. To achieve future im-
WKHLUÀQDOIRUPDVJXLGLQJFDVHVZLWKWKHLUIRUPDV
provement, academics should enhance their coop-
original judgments in order to explore and evaluate
eration with the judiciary and pay more attention to
the editing of guiding cases.
the typical cases published by the SPC. Meanwhile,
6HDUFK5HVXOWVRI2ULJLQDO-XGJPHQWV
academics should also develop a well-accepted pat-
tern for case study, such as one addressing the struc-
This part of the research searched out the original
ture, methodology and publishing platform for case
MXGJPHQWVRIDOOJXLGLQJFDVHVLQERWKRIWKHWZR
notes.
biggest databases for judicial decisions, “pkulaw”
and “Judicial Opinions of China” (http://www.
7KH(GLWLQJRI*XLGLQJ&DVHV
court.gov.cn/zgcpwsw/). Ultimately, 33 original
judgments were found,DFFRXQWLQJIRUDERXW
$YHUDJH/HQJWKRI*XLGLQJ&DVHV
Chart 3.2.1 shows that the search results for origi-
nal judgments have no obvious connection with
Chart 3.1.1 indicates the average length of the
the time of issuance; for example, all original judg-
fact and reasoning sections of the guiding cases
ments of the 3rd batch have been found, while only
IRXQG LQ HDFK EDWFK $V UHÁHFWHG E\ WKH LQWHUDF-
half of the 10th and 11th batches could be found.
tion of the two curves, the SPC has changed its at-
In accordance with Chart 3.2.2, the search results
titude towards the editing of guiding cases. Firstly,
for original judgments is directly related to the hi-
WKHDYHUDJHOHQJWKLVTXLWHVKRUWLQWKHÀUVWVHYHUDO
HUDUFKLFDOSRVLWLRQRIWKHFRXUWGHOLYHULQJWKHÀQDO
batches, but it tends to become longer, especially in
judgment: the higher the level of the court, the gre-
WKH ODVW VHYHUDO EDWFKHV 6HFRQGO\ LQ WKH ÀUVW IRXU
ater the likelihood that the original judgment could
batches, the average length of the factual section of
be found. According to Chart 3.2.3, except for the
the judgment is a bit longer than that of the reason-
cases decided by the SPC, the geographic distribu-
LQJVHFWLRQVLQFHWKHWKEDWFKWKHDYHUDJHOHQJWK
of the reasoning section has exceeded the average

92

See HE Jian (supra note 32), pp. 172, 176, 183; Also see XIE Gen (supra
QRWH S
93 See HE Jian (supra note 32), pp. 178–184.
94 See XIE Gen (supra note 91), p. 6.
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)RUVRPHJXLGLQJFDVHVZHFRXOGÀQGUHOHYDQWFDVHQRWHVZULWWHQE\
judges, which include the content of judgments. But we have precluded
this kind of form since they may modify or supplement the original judg-
PHQWV 7KH JXLGLQJ FDVHV IRU ZKLFK ZH FRXOG ÀQG RULJLQDO MXGJPHQWV
DUH1RV
DQG

comparison of texts in their final form as guiding cases with their form as original
judgments in order to explore and evaluate the editing of guiding cases.
judgments in order to explore and evaluate the editing of guiding cases.
3.2. SearchZHANG,
ResultsFive-Year
of Original
Judgments
Review of China’s Case Guidance System, ZChinR 2016
3.2. Search Results
of Original
Judgments
Chart 3.2.1: Search Results for Original Judgments in Each Batch
Chart 3.2.1: Search Results for Original Judgments in Each Batch
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Chart 3.2.2: Search Results for Original Judgments at Each Court
Chart 3.2.2: Search Results for
Original Judgments at Each Court
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Chart 3.2.3: Search Results for Original Judgments of Different
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This part of the research searched out the original judgments of all 56 guiding cases

tion of the original judgments that could be found
to publish their judgments. The poor disclosure of
inrelated
bothto of
the two biggest
databases
for judicial
decisions,
and “Judicial
the geographic
distribution
of the guiding
judgments
used to be“pkulaw”
one of the biggest
complaints
FDVH·VÀQDOFRXUW,QWKHPRUHGHYHORSHGDUHDVVXFK
from academics, and
it was claimed
a reason
Opinions
of China” (http://www.court.gov.cn/zgcpwsw/).
Ultimately,
33to be
original
as Shanghai, Jiangsu, Zhejiang
for underdeveloped case study. 96 After the launch-
94 and Tianjin – which
accounting
abouting
59%.
Chart Opinions
3.2.1 shows
thatwhich
the search
judgments
were
have produced
far found,
more guiding
cases thanfor
other
of “Judicial
of China”,
has been
areas
–
more
original
judgments
could
be
found,
es-
alleged
to
be
the
biggest
judicial
opinion
website
results for original judgments have no obvious connection 97with the time of issuance;
for
pecially for Shanghai.
in the world, the above situation might improve
example, all original judgments of the 3rd batchsince
have
onlytohalf
of the
all been
courts found,
have thewhile
obligation
publish
their
The above data actually reveals the situation of
judgments
on
such
a
website.
10th
and 11th
batches
could
be found.
In re-
accordance with Chart 3.2.2, the search results
judgments
published
before
the national
reform
sulting
in the publication
judgmentsrelated
online. to the hierarchical position of the court
for
original
judgmentsof isall directly
Before such reform, the courts had no mandatory
delivering
the final judgment: the higher the level of the court, the greater the likelihood
obligation to publish all of their judgments, and
that
judgment
couldfor
bepublishing
found. According to Chart 3.2.3, except for the cases
therethe
wasoriginal
also no national
platform
(supra note 91), p. 9.
judgments.
The
courts
found
at
higher
hierarchi-
decided by the SPC, the geographic distribution9697 XIE
ofGen
the
original judgments that could be
&KLQD+DV%XLOWWKH%LJJHVW-XGLFLDO2SLQLRQV:HEVLWHRQWKH:RUOG
cal positions and in developed areas are of a higher
(
(available at <http://www.
found
related
the geographic
distribution
guiding case’s final), court.
In the more
awareness
and to
demonstrate
a greater
willingness of the
FKLQDFRXUWRUJDUWLFOHGHWDLOLGVKWPO!YLVLWHG-DQX
Janu-
aryWK 
developed areas, such as Shanghai, Jiangsu, Zhejiang
and Tianjin –which have produced
far more guiding cases than other areas – more original judgments could be found,39
especially for Shanghai.

such a website.
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3.3. The Editing of the Fact Section

Chart 3.3.1: Average Shortening of the Length of the Guiding Cases
Versions Compared to Original Judgments
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For all the found original
7KH(GLWLQJRIWKH)DFW6HFWLRQ

judgments, the answers
average
length
is 7,154
words;
andfull
other
arguments
submitted
by thethe
par-
ties;
(4)
omitting
or
simplifying
the
facts
unrelated
average length of the fact section is 3,224 words and the average length of the reasoning
For all the found original judgments, the aver-
WRNH\SRLQWVRIMXGJPHQW  RPLWWLQJWKHKROGLQJV
section
1,655
By contrast,
in OHQJWK
their guiding
case versions,
the average
full length
98DQG
DJH IXOOis
OHQJWK
LV words.
 ZRUGV
WKH DYHUDJH
RIQRQÀQDOFRXUWV
UHÀQLQJWKHH[SUHVVLRQ
the factwords,
section the
is 3,224
words length
and the of
average
IDFWV$OO
WKHVH PHDVXUHV
UHÁHFW
UHTXLUH-
isof 2,571
average
the factRIsection
isRI1,001
words and
theWZR
average
OHQJWK RI WKH UHDVRQLQJ VHFWLRQ LV  ZRUGV %\
ments of the SPC in compiling the basic facts of
length
the reasoning
is 1101
From this data, we can deduce the
contrast,of
in their
guiding case section
versions, the
averagewords.
guiding cases: distilling key points in the judgments
99 practice is that the
IXOOOHQJWKLVZRUGVWKHDYHUDJHOHQJWKRIWKH
following:
(1) one general style of Chinese judgments
in judicial
and concise expression.
fact section is 1,001 words and the average length of
length
of the fact section is much longer than 7KH(GLWLQJRIWKH5HDVRQLQJ6HFWLRQ
that of the reasoning section; (2) for the
the reasoning section is 1101 words. From this data,
guiding
case versions,
the average
lengthstyle
of the fact and reasoning sections are very close,
we can deduce
the following:
(1) one general
Chart 3.4.1 shows that unlike the full length and
of
Chinese
judgments
in
judicial
practice
is
that
the
but the latter is a bit longer; (3) generally, the guiding
cases’ texts cut down the length of
the fact section, the curve indicating the change in
length of the fact section is much longer than that of
original
judgments,
theforaverage
shortening
of length
the full
is section
52%, that
of thecases
factis
of length
reasoning
of guiding
the reasoning
section; (2)
the guiding
case ver-ratethe
ÁXFWXDWLQJDVFRPSDUHGWRWKHRULJLQDOMXGJPHQWV
sions,
the
average
length
of
the
fact
and
reasoning
section is 53%, and that of the reasoning section is 33%. Nevertheless, unlike the overall
The reasoning section is abridged in 21 guiding cas-
sections are very close, but the latter is a bit longer;
length
and
the
fact
section
–
where
both
of
them
are abridged in every case – the length
HVZLWKDQDYHUDJHGHFUHDVHUDWHRIZKLOHWKH
(3) generally, the guiding cases’ texts cut down the
reasoning
section
in 10 guiding
of original judgments,
average shorten-
oflength
the reasoning
section is the
supplemented
in some cases and
abridged
others.cases was supple-
mented or lengthened, with the average increase in
LQJUDWHRIWKHIXOOOHQJWKLVWKDWRIWKHIDFWVHF-
being by 82%. The chart illustrates the length
WLRQLVDQGWKDWRIWKHUHDVRQLQJVHFWLRQLV
According to Chart 3.3.1, the tendency of length
shortening
both the whole length and the
of guiding cases after their length is adjusted, be-
Nevertheless, unlike the overall length and the fact
fact
section
is both
gradually
Such
tendency
coincides
the increasing
tendency
cause
among allwith
the guiding
cases it is common
that
section
– where
of themdeclining.
are abridged
in every
the
reasoning
section
of
a
single
case
may
be
simul-
case
–
the
length
of
the
reasoning
section
is
supple-
of the curves showing the average length of guiding case versions in Chart 3.1.1. Thereby,
taneously compressed and supplemented. Thus,
mented in some cases and abridged others.
the conformity between final guiding case versions
and their
original
judgments
is
even if a guiding
case is
shortened,
certain content
According to Chart 3.3.1, the tendency of short-
may also be added to its reasoning section and vice
increasing.
ening both the whole length and the fact section is
versa.
gradually declining. Such tendency coincides with
By a case-by-case
of original
the increasing
tendency of comparison
the curves showing
the judgments with their guiding case versions,
average
length of the
guiding
case versions
in Chart
we
can identify
following
measures
as always being used to compress the length and
98
 7KHUHE\ WKH FRQIRUPLW\ EHWZHHQ ÀQDO JXLG-
This is not absolutely true for all cases. For instance, Guiding Case No.
content
of
the
original
judgments,
especially
the
fact section: (1) omitting procedural
LQFRUSRUDWHVWKHKROGLQJRIWKHQRQÀQDOFRXUWVLQWKHEDVLFIDFWVDQG
ing case versions and their original judgments is in-
VHYHUDOJXLGLQJFDVHVLQFOXGHQRQÀQDOKROGLQJVLQWKHUHDVRQLQJVHFWLRQ
issues;
omitting
simplifying
complaints,
creasing.(2) omitting evidence related issues; (3)99 HU
Tengyun/WUor
Guangxia
(supra note 71),the
p. 33 (“Whether
it is neces-
to list the complaints, answers and evidence depends on whether
answers
and other comparison
argumentsofsubmitted
by thesary
parties;
(4)
omitting
or simplifying
the
By a case-by-case
original judg-
they
are related to
the key
points of a judgment.
The facts, circumstances

ments with their guiding case versions, we can
identify the following measures as always being
used to compress the length and content of the orig-
inal judgments, especially the fact section: (1) omit-
ting procedural issues; (2) omitting evidence related
issues; (3) omitting or simplifying the complaints,
40

and application of law that relate to the key points of a judgment are to
be illustrated concretely; those unrelated to the key points of a judgment,
but related to the results of the judgments, are to be described concisely;
ZKHUHDV WKRVH ZLWKRXW DQ\ LQÁXHQFH RQ WKH NH\ SRLQWV RU UHVXOWV RI D
judgment can be omitted“). Also see HU Yunteng (supra note 84), p. 84
ÀUVWO\WKHIDFWVVKDOOEHFRQFLVHFOHDU«VHFRQGO\WKHIDFWVDUHWRUHODWH
WRWKHNH\SRLQWVRIDMXGJPHQWDQXQUHODWHGIDFWFDQEHVLPSOLÀHGRU
omitted … thirdly, the facts listed in the judgments are to be reorganized
or generalized in narrative form).

judgments and concise expression.98
3.4. The Editing
of Five-Year
the Reasoning
ZHANG,
Review ofSection
China’s Case Guidance System, ZChinR 2016
Chart 3.4.1: Fluctuating Rate of the Length of Reasoning Section of
Guiding Cases as Compared to Original Judgments
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The reasoning is edited with an eye to the pri-
only focus on the novelty, complexity and represen-
Chart3.4.1
shows that unlike the full length and
the fact section, the curve indicating
mary consideration of supporting the key points in
tativeness of the cases themselves, and not much
thea judgment.
change inThe
thekey
length
cases
as the
compared
pointsof
of reasoning
a judgment section
in guid- of guiding
attention is
givenistofluctuating
the quality of
judgments;
ing
cases,
which
have
the
equivalent
function
as
this
means
the
SPC
can
complement
or
modify
to the original judgments. The reasoning section is abridged in 21 guiding cases, with
anthe
the holding or the ratio decidendi in other case law
reasons based on the key points of judgment that
102 In some
average
of 63&
45%,
while
the reasoning
section
in 10cases,
guiding
cases
was
V\VWHPVdecrease
DUH UHÀQHGrate
E\ WKH
WKHLU
UHDVRQDEOH-
WKH\ UHÀQH
the SPC
incorporates
ness is relatedor
to lengthened,
the normativewith
forcethe
of average
guiding increase
WKH QRQÀQDO
FRXUWV·
UHDVRQV
LQ WKHThe
JXLGLQJ
supplemented
in length
being
by 82%.
chartFDVH
cases established by the SPC. Since all courts have
YHUVLRQLQRWKHUFDVHVWKH63&PRGLÀHVRUVXSSOH-
illustrates
the length
of guiding
cases
their length
is reasons
adjusted,
among
all theand
the mandatory
obligation
to apply or
refer after
to guid-
ments the
frombecause
the original
judgments;
LQJFDVHVZKHQGHFLGLQJVLPLODUFDVHVLWPXVWÀUVW
for some
cases of
the SPC
even rewrites
reasons.
guiding
cases it is common that the reasoning
section
a single
case may
beFor
EHFRQÀUPHGZKLFKSDUWVRIWKHJXLGLQJFDVHVKDYH
example, although Guiding Case No. 11 has a typi-
simultaneously
compressed and supplemented. Thus,
even if a guiding case is shortened,
normative binding force. The key points of judg-
FDOVLJQLÀFDQFHIRUWKHLQWHUSUHWDWLRQRI´WDNLQJDG-
ments content
are not simply
a summary
of alltothe
one’svice
position”
certain
may also
be added
itsreasons
reasoningvantage
sectionof and
versa.and “public property”,
listed in the original judgments, instead being only
the reasoning in its original judgment comprises
those
which have
typical
meaning
or resolve
only 262
words. 103 The of
SPC
has almost the
completely
Theissues
reasoning
is edited
with
an eye
to the primary
consideration
supporting
key
novel problems; consequently, other untypical or
rewritten the reasoning in the guiding case version,
points
in aissues
judgment.
keywill
points
of ainjudgment
in guiding
cases,
have the
104
non-novel
and theirThe
reasons
be deleted
with it now
being 1,223
words.which
guiding cases.
For example,
originalorjudgment
equivalent
function
as the the
holding
the ratio decidendi
in other case law systems, are
Academics have charged that modifying or re-
of Guiding Case No. 11 involves two corruption
refined
by the SPC; their reasonableness is related
to thethe
normative
of guiding
casesis a
writing
reasoning force
of an original
judgment
crimes, bribery and embezzlement. 100 +RZHYHU
departure from judicial nature. But some authors
established
by the
SPC. Since has
all courts
have the mandatory obligation to apply or refer
only the crime
of embezzlement
precedential
have also argued that it is necessary to enhance and
value, clarifying the
interpretations


 of “taking ad-
supplement the reasoning and argumentation of the
97 vantage of one’s position” and “public property”; 101
This is not absolutely true for all cases. For instance, Guiding guiding
Case No.cases
34 incorporates
the holding
of the
at the beginning
stage
of non-final
a case law
thereby,
reasons
supporting
the crime
bribery
courts
in thethe
basic
facts, and
several guiding
casesofinclude
non-final
holdings
in not
the reasoning
section.
system.
This
only
gives
the
SPC
an
opportuni-
98 are deleted.
HU Tengyun & WU Guangxia (supra note 70), p. 33 (“Whether
it illustrate
is necessary
list theoncomplaints,
answers
ty to
itstoviews
cases decided
by and
lower
evidence
depends
on
whether
they
are
related
to
the
key
points
of
a
judgment.
The
facts,
circumstances
and
application
Additionally, under the Provisions, the key points
courts, but also can serve to encourage lower courts
of of
lawjudgment
that relate in
to the
key points
a judgment
are to betoillustrated
concretely;
those and
unrelated
to the
key
pointsof
oftheir
a
guiding
casesofare
not restricted
to change
their style
improve
the
quality
judgment, but related to the results of the judgments, are to be described
concisely; whereas those without any
106
the reasons of the original judgments. According to
judgments.  +RZHYHU WKDW LV RQO\ D WHPSRUDU\
influence on the key points or results of a judgment can be omitted" ). Also see HU Yunteng (supra note 83), p. 84
Art. 2 of Provisions, the standards for guiding cases
expedient; over the long term the essential and ulti-
(firstly, the facts shall be concise, clear….secondly, the facts are to relate to the key points of a judgment; an unrelated
mate solution must be improving the quality of judg-
fact can be simplified or omitted….thirdly, the facts listed in the judgments are to be reorganized or generalized in
narrative
form).
100
See (2009) Zhexing Erzhong Zi No. 34 (
34 ).
Notice on the Issuance of the 3rd Batch of Guiding Cases (supra note
76), (the key points of judgment of Guiding Case No. 11: (1) In the consti-
tution of a crime of embezzlement, “taking advantage of one’s position”
means taking advantage of the powers in one’s position to take charge
of, manage and handle public property and the related conveniences, in-
cluding not only taking advantage of one’s own position in taking charge
of and managing public property but also taking advantage of the posi-
tions of other state personnel with a subordinate relationship in posi-
tions. (2) Land use rights are property interests within the meaning of
“public property” as mentioned in paragraph 1, Article 382 of the Crimi-
nal Law and may be the objects of embezzlement.).
101

102

See HU Yunteng VXSUDQRWH S
See (2009) Zhexing Erzhong Zi No. 34 (supra note 100).
104 Notice on the Issuance of the 3rd Batch of Guiding Cases (supra note
76), No. 11 guiding case.
 See MOU Lüye (
), The Effect of Guiding Cases (
), Contemporary Law Review (
) 2014, No. 1 pp. 114–16.
106 See TANG Wenping (
), The Editing of Guiding Cases: Taking
Guiding Case No. 1 as an Example (
——
1
), Law and Social Development (
) 2013,
1RSS²
103
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ments. Recently, this kind of situation has tended to
change gradually. In the latest round of judicial re-
form, strengthening the reasoning of judgments has
become an important goal. 107 Furthermore, concern-
ing the standard of guiding cases, Art. 2 and Art. 3 of
the Rules for Implementation have also moved towards
the quality of judgments, emphasizing especially
WKH FRUUHFW DSSOLFDWLRQ RI WKH ODZ WKH VXIÀFLHQF\ RI
reasoning and the names of the judges. The quality
of judgments has become the primary criterion for
JXLGLQJ FDVHV DQG WKH ÀQDO JXLGLQJ FDVH YHUVLRQ
VKRXOGUHÁHFWWKHRULJLQDOMXGJPHQW
7KH&LWLQJRI*XLGLQJ&DVHV
 *HQHUDO 6LWXDWLRQ UHJDUGLQJ WKH &LWDWLRQ RI
*XLGLQJ&DVHV
Over the past several years, the citation of guid-
ing cases has become a hot topic among academics.
On the one hand, that is because the Provisions only
require subsequent judges hearing similar cases
WR ´UHIHU WRµ JXLGLQJ FDVHV DQG KDYH QRW FODULÀHG
whether the judges must cite the guiding cases or
how this is to be done. 108 Thus, academic research
is trying to solve these problems. 109 On the other
hand, the academic focus has shifted from relative
macro-issues, such as criticizing and questioning
the unreasonableness of the case guidance system as
a whole, to concrete issues such as normalizing the
citation of guiding cases. 110 This situation is an im-
portant indicator that domestic academics have ac-
cepted the case guidance system as the basic frame-
work for the Chinese case law mechanism.
7KH\HDUZDVDODQGPDUNIRUWKHFLWDWLRQRI
guiding cases because the SPC released the Rules for
Implementation, clarifying the detailed requirements
IRU WKH FLWDWLRQ RI JXLGLQJ FDVHV ÀUVWO\ WKH FRXUWV
have the obligation to cite relevant guiding cases
when they decide similar cases; secondly, the guid-
107

See Comprehensively Deepening Reform of the People’s Courts
VXSUD QRWH   $UW  )RU WKRVH ÀUVW LQVWDQFH FDVHV WKDW DUH VHULRXV-
O\ GLVSXWHG E\ WKH SDUWLHV DQG WKDW KDYH VLJQLÀFDQWO\ DWWUDFWHG SXEOLF
attention, all second instance cases, all retrial cases, and cases that are
discussed by the judicial committee of each courts, the reasoning of judg-
ments shall be strengthened … [the judiciary should] build a profound
mechanism to force and encourage the judges to improve the reasoning
of judgments, build a relevant evaluation system, and let the level of rea-
VRQLQJRIMXGJPHQWVEHFRPHDQLPSRUWDQWIDFWRUWKDWFDQLQÁXHQFHWKH
evaluation and promotion of judges.)
108 The Provisions (supra note 2), Art. 7.
109
See MOU Lüye VXSUDQRWH SS²SONG Xiao (supra note
60), pp. 68–72.
110 HUANG Zemin (
)/ZHANG Jicheng (
), A Normative
Study on Citation Methods for Guiding Cases: Focusing on Treating the
Key Points of Judgment as Exclusive Reasons for Ruling (
——
), Studies
in Law and Business (
) 2014, No. 4. ZHANG Qi (
), Further
Discussion on Judging Similar Cases and Applying Guiding Cases: From
WKH3HUVSHFWLYHRI&RQWHPSRUDU\-XGJHV·([SHULHQFHVRQ+RZWR$SSO\
Guiding Cases (
——
), Law and Social Development
(
1R
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ing cases only can be cited in the reasoning section
of judgments, instead of being cited as the basis of
ruling; thirdly, the subsequent judges only need to
cite the numbers and key points of judgment in rel-
evant guiding cases; fourthly, the subsequent judges
are to respond in the reasoning section of a judg-
ment if any litigant quotes guiding cases. 111 Such
rules for the citation of guiding cases indicate that
they have been incorporated in the practical func-
tioning of the judicial process, which is pivotal for
the overall establishment of a case law mechanism
since without subsequent citation the guiding cases
have no chance to realize their functions at all.
Therefore, the issuance of the Rules for Imple-
mentation is a watershed for the citation of guiding
cases. In order to demonstrate that, we have identi-
ÀHGWZROLPLWHGSHULRGVIRUDQDO\VLVRQHLVIURPWKH
release of the 1st batch of guiding cases up until the
issuance of the Rules for Implementation (December
²0D\ WKHRWKHULVIURPWKHLVVX-
ance of the Rules for Implementation WRWKHHQGRI
0D\   ² 'HFHPEHU   7KHQ ZHSHU-
formed a search for the word “guiding case” in the
database “Judicial Opinions of China” 112 for these
WZRSHULRGV&RQVHTXHQWO\GXULQJWKHÀUVWSHULRG
UXQQLQJPRQWKVDWRWDORIMXGJPHQWVFDQEH
found; during the second period, only seven-and-
DKDOI PRQWKV ORQJ  MXGJPHQWV FDQ EH IRXQG
+HQFH EHFDXVH RI WKH Rules for Implementation, the
awareness of and willingness to cite guiding cases
has strikingly increased in judicial practice.
Regarding the detailed situation on the citation
of guiding cases, a workgroup of “pkulaw” has re-
OHDVHGDQDQQXDOUHSRUWIURPQDPHO\7KH
Annual Judicial Application Report on Guiding Cases
from the SPC (hereinafter the Annual Report), based
on data in “pkulaw”. 113 Based on the data and con-
clusions in the Annual Report, the following sub-sec-
tions (4.2 and 4.3) will analyze the situation regard-
ing the citing of guiding cases and the manner of
citing judicial practice.
$QDO\VLVRI&LWHG*XLGLQJ&DVHV
According to the Annual Report, up to the end
RI WKH  DPRQJ DOO  JXLGLQJ FDVHV WKHUH DUH
JXLGLQJFDVHVLQDJJUHJDWHWKDWKDYHEHHQFLWHG
in subsequent decisions. Additionally, Chart 4.2.1
shows that Guiding Case No. 24 is an exception
among all cited guiding cases, its having been cited
111

The Rules for Implementation (supra note 4), Arts. 9, 10, 11.
Since this database was established on July 1, 2013, its collection of
older judgments is presumably incomplete.
113 7KH$QQXDO-XGLFLDO$SSOLFDWLRQ5HSRUWRQ*XLGLQJ&DVHVIURP
the SPC (
 ), December
WK DYDLODEOHDWKWWSHSUR[\OLEWVLQJKXDHGXFQUZW
KWWS3<3/8'1%9;=/00);78*1<**11RWLFHV1RWLFH-
)XOOWH[WDVS["1RWLFH,G  OLVW7\SH !YLVLWHG-DQXDU\WK 
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the following sub-sections (4.2 and 4.3) will analyze the situation regarding the citing of
guiding cases and the manner of citing judicial practice.
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4.2. AnalysisZHANG,
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Chart 4.2.1: Citing Frequencies of Guiding Cases (2015)
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Chart 4.3.1: Citing Subjects
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Chart 4.3.3: Geographic Distribution of Cited Cases
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ing practice still has some ways to go to reach such
requirement.
From Chart 4.3.2, 116 it is quite obvious that the
local courts and intermediate courts are the main
citers of guiding cases. Although the higher courts
and the SPC have produced more guiding cases
than the two lower court levels, their citing rate is
pretty low.
Chart 4.3.3 117 shows the geographic distribution
of where guiding cases have been cited. Although
only 14 provinces have produced guiding cases,
there are already 27 provinces that have cited guid-
ing cases in their judicial practice, covering the ma-
MRULW\ RI SURYLQFHV RI &KLQD +RZHYHU WKH RYHUDOO
quantity of cited cases is relatively low, for most
provinces there are less than 10 cited cases. Further-
more, those provinces where the quantity of cited
cases is relatively higher are normally the more de-
veloped areas, such as Shanghai, Zhejiang, Jiangsu
DQG *XDQJGRQJ DOWKRXJK DOVR LQFOXGLQJ +H·QDQ
where the economic development is not so remark-
116
117

44

Id.
Id.

able. Finally, except for Tianjin, the provinces which
have produced guiding cases generally cite guiding
cases more frequently than the other provinces that
have not produced guiding cases.
9,&RQFOXVLRQ
In ancient China, because of empirical philoso-
SK\FDVHODZSOD\HGDQLPSRUWDQWUROH+RZHYHULQ
recent several centuries, beginning with the decline
of the old empire this legal tradition faced serious
threat. Over more or less the last one hundred years,
China embarked on a process of transplanting the
legal philosophy, conceptions and rules of west-
ern countries, especially from civil law countries;
during this process, the old case law tradition was
almost wholly cast aside. After several decades of
peaceful and high-speed development, China has
UHEXLOWLWVFRPSUHKHQVLYHLQÁXHQFHLQJOREDODIIDLUV
Simultaneously, in the domestic context, China is
facing a kind of transition period, encompassing the
economic, political and legal systems. At this point,
both academics and the judiciary have noticed the
attractions of case law. Internal to the judiciary, case
law mechanisms can strengthen judgments’ con-
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VLVWHQF\ MXGLFLDO HIÀFLHQF\ DQG DGMXGLFDWRU\ TXDO-
ity. External to the judiciary, case law mechanisms
can help to harmonize the relationship between the
judiciary and other governmental branches, and it
also can stimulate the further establishment of the
legal community by encouraging cooperation be-
tween the judiciary and academics. Furthermore, at
a macro-level, case law can help China not only to
rebuild legal beliefs, tradition and culture, but also
to maintain stability in the whole society. All of the
DERYHUHDVRQVDUHVLJQLÀFDQWLQ&KLQD·VTXHVWWRJR
WKURXJK WKH WUDQVLWLRQ SHULRG VPRRWKO\ +RZHYHU
because of the centralized power structure, the spe-
cial judicial organization and the strong authority of
the SPC, the mechanism of case law in China is dif-
ferent from other currently existing case law mod-
els. The SPC has designed the case guidance system
as an extra-adjudicatory mechanism in its reform of
case law and is implementing the system with a top
down approach.
,QUHYLHZLQJWKHSDVWÀYH\HDUVRIWKHFDVHJXLG-
DQFHV\VWHP²IURPWR²LWLVTXLFNO\DV-
FHUWDLQDEOH WKDW DFKLHYHPHQWV DQG LQHIÀFLHQFLHV
coexist across the whole system. Generally, the case
guidance system has gained increasing acceptance
in both the judiciary and academia. The standards
for selecting, editing and citing guiding cases are
gradually improving, an example being the declin-
LQJSHUFHQWDJHRIFDVHVIURPÀUVWLQVWDQFHGHFLVLRQV
or local courts; the SPC divisions have gained more

substantive authority during the selection process;
more guiding cases are selected from “star cases”
inside the judiciary; the conformity between guid-
ing case versions and their original judgment coun-
terparts is increasing as well; and the requirements
for citing guiding cases is becoming more clear.
Nonetheless, the case guidance system is ultimately
in only the beginning stage and many problems re-
main unsettled. For example, the output of guiding
cases is low and unstable; the participation of aca-
demia is very limited; the quality of some candidate
FDVHV HVSHFLDOO\ LQ WKHLU UHDVRQLQJ LV QRW UHÀQHG
enough; and guiding cases are not yet widely ap-
plied in judicial practice.
At the current stage, every step in the progress
of the case guidance system relies heavily on the in-
stitutional authority of the SPC, which is acceptable
and necessary at the initial stages of this reform.
+RZHYHUIURPDORQJWHUPSHUVSHFWLYHDPRUHSUR-
found case law environment needs to be fostered.
This process requires the cooperation of all relevant
actors, including the SPC, each of the court layers,
and academia. Moreover, the cases guidance system
needs to reach a stage where it advances as a pro-
cess of natural evolution instead of – as is currently
the case – relying heavily on the reform-oriented
design of the SPC; only then can it fully achieve its
intended functions, such as enhancing the rule of
law, promoting independent legal development and
rebuilding legal beliefs and tradition.

* * *
Analyse der ersten fünf Jahre des Systems der Anleitungsfälle
:DUQRFKLPDOWHQ&KLQDGDV)DOOUHFKWYRQJURHU%HGHXWXQJYHUORUVLFKGLHVH7UDGLWLRQEHUGLHOHW]WHQJXW
-DKUHKLQZHJIDVWJlQ]OLFK1DFK'HNDGHQHLQHUVWDELOHQXQGUDVDQWHQ(QWZLFNOXQJEHÀQGHWVLFKGLH9RONVUHSXEOLN
heute in einer Übergangsphase. Wissenschaft und Rechtsprechung entdecken die Vorzüge des Fallrechts, die für ei-
nen reibungslosen Ablauf dieser Übergangsphase wichtig sind, wieder. Aufgrund der zentralstaatlichen Struktur des
Landes, der speziellen Organisation der Rechtsprechung und der starken Stellung des Obersten Volksgerichts ist der
Fallrechtsmechanismus jedoch nicht mit den bislang existierenden Systemen identisch. Das Oberste Volksgericht hat
das System der Anleitungsfälle außerhalb seiner Rechtsprechungstätigkeit zum Ausbau des Fallrechtssystems erschaf-
fen und verwirklicht so einen Top-Down-Ansatz. Untersucht man dieses System der Anleitungsfälle der letzten fünf
-DKUH²YRQELV²VRZLUGUDVFKGHXWOLFKGDVVGHVVHQ9RU]JHXQG,QHIÀ]LHQ]HQLPJHVDPWHQ6\VWHPNRH[LV-
WLHUHQ'DVLFKGDV6\VWHPGHU$QOHLWXQJVIlOOHQRFKLQGHQ$QIlQJHQEHÀQGHWEHVWHKHQZHLWHUKLQ]DKOUHLFKH3UREOHPH
Jeder Entwicklungsschritt des Anleitungssystems hängt insbesondere weitgehend von der institutionellen Autorität
des Obersten Volksgerichts ab. Auf lange Sicht wird es nötig sein, ein breit angelegtes Fallrechtsumfeld zu begründen,
sodass das System der Anleitungsfälle einen Reifegrad erreicht, der einem natürlichen Evolutionsprozess gleichkommt.



