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Five-­Year Review of China’s Case Guidance 

System

ZHANG Jing 1

-­

lishing China’s case guidance system, the Supreme 

People’s Court of China (hereinafter the SPC) is-­

sued the Provisions on Case Guidance (hereinafter 

Provisions). 2 Almost one year later, on December 20, 

guiding cases. 3

second important regulation, the Detailed Rules for 
the Implementation of the Provisions on Case Guidance 

(hereinafter Rules for Implementation). 4 Compared to 

the Provisions, the Rules for Implementation have ad-­

-­

tion, selection, citation and binding force of guiding 

cases. Before the issuance of the Rules for Implementa-­
tion, the SPC had issued 10 batches of guiding cases, 

1 Ph.D. Candidate, Tsinghua University School of Law (China), e-­mail: 

wawjzhj@126.com. I must show my sincere thanks to Mr. Peter Leib-­

kuechler, Mr. Michael Friedman, Mr. Knut B. Pissler, and Mr. Chao Wang 

for their help during the editing process of this Article.

2 Provisions on Case Guidance (݇ѢḜ՟ᣛᇐᎹ԰ⱘ㾘ᅮ) (promulgat-­

2010), CLI. 3. 143870 (EN) (available at <www.chinalawinfo.com> visited 

March 22th, 2016).

3 Notice on the Issuance of the 1st Batch of Guiding Cases (݇ѢথᏗ㄀
ϔᡍᣛᇐᗻḜ՟ⱘ䗮ⶹ) (promulgated by the Sup. People’s Ct., Fa [2011] 

<www.chinalawinfo.com> visited March 22th, 2016).

4 Detailed Rules for the Implementation of the Provisions, (ǉ݇ѢḜ՟
ᣛᇐᎹ԰ⱘ㾘ᅮǊᅲᮑ㒚߭) (promulgated by the Sup. People’s Ct., Fa 

<www.chinalawinfo.com> visited March 22, 2016).

the SPC released four new cases as the 11th batch 

of guiding cases.  The case guidance system can be 

case law in China, indicating the primary stage of 

-­

ate the characteristics, functions and the practical 

operation of the whole system, based on which the 

long-­term orientation and tendencies of the entire 

case law environment can also be predicted.

Part II of this article takes a retrospective look 

at the prosperity and decline of case law in China’s 

history. Part III points out functions and advan-­

tages of case law and, further, shows why case law 

is meaningful and attractive for China’s current 

society. Part IV tries to explain why China cannot 

simply transplant current case law modes, whether 

from the common law or civil law systems, to es-­

tablish its own case law mechanism and illustrates 

the necessity and reasonableness of designing a case 

guidance system unique to China. Part V employs 

statistical analysis to examine the actual operation of 

to identify in depth explicitly or implicitly evolving 

tendencies; furthermore, it provides recommenda-­

 Notice on the Issuance of the 11th Batch of Guiding Cases, (݇Ѣথ
Ꮧ㄀कϔᡍᣛᇐᗻḜ՟ⱘ䗮ⶹ) (promulgated by the Sup. People’s Ct., 

(available at <www.chinalawinfo.com> visited March 22, 2016).

Abstract

In ancient China, case law played an important role, but over more or less the last one hundred years the former case 
law tradition has been almost wholly cast aside. After several decades of peaceful and rapid development, China is now 
facing a transition period of sorts. Both academics and the judiciary have noticed the attractions of case law, which are 

in China is different than other currently existing case law models. The SPC has designed the case guidance system as 
an extra-­adjudicatory mechanism in its reform of case law and is implementing the system with a top down approach. In 

-­

its infancy and many problems remain unsettled. At the current stage, every step forward made by the case guidance 
system relies heavily on the institutional authority of the SPC. However, from a long-­term perspective, a more profound 
case law environment needs to be fostered, and the cases guidance system needs to reach a stage where it advances as a 
process of natural evolution.
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tions regarding possible improvements for the Chi-­

nese case law mechanism in the future. Finally, Part 

VI will offer a conclusion to the whole article.

It is not true to say that China has no case law 

tradition. Nowadays it has been proved that case 

the Zhou Dynasty to the Spring and Autumn Pe-­

riod, case law occupied a dominant position; and in 

-­

nasty, there was a mixed law period in which case 

law and enacted law coexisted together. 6

in the last century, case law ceased to be applicable. 

As interpreted by modern researchers, case law 

in ancient China actually took root in the philo-­

sophical thought of the time. Generally speaking, 

the highly developed case law was closely linked 

to the empirical philosophy (or experience ratio-­

nalism) that was the leading philosophical belief 

for a long period. 7 Thoughts regarding empirical 

philosophy originally emerged in the Spring and 

Autumn Period, which ran from about 770–476 BC; 

and empirical philosophy eventually formed in the 

late Warring States Period. 8 It is well-­known that 

the Pre-­Qin Period in ancient China was famous 

for embracing the prevailing thoughts from vari-­

ous academic schools. Among those, Confucianism 

was a kind of agnosticism while the Legalists were 

characterized by knowability. Such a difference at 

the epistemological level led to opposite attitudes 

towards the forms of law: the Confucians opposed 

enactments and advocated following the rules and 

principles of past generations; thereby, Confucians 

were friendly to case law. By contrast, the Legalists 

showed great reverence for statutory law and be-­

lieved it was possible to establish a perfect and com-­

pleted legal system via statutes, while at the same 

time strictly limiting the interpretation of statutes; 

thus, there was almost no room for case law. In the 

late Warring State Period, Xunzi, who was a Con-­

fucian in essence, absorbed the views of both epis-­

temologies and found a middle position. On one 

hand, he admitted the importance of statutory law; 

law by emphasizing “Yi”(䆂), which means “inter-­

6 XIE Hui (䇶ᰪ), The Decline and Rise of Empirical Philosophy and the 

Fate of Case Law in Ancient China (㒣偠૆ᄺП݈㹄ϢЁ೑߸՟⊩ⱘੑ
䖤), Law Science (⊩ᕟ⾥ᄺ) 2000, No. 4, p. 33.

7 Id, p. 29.

8 HU Xingdong (㚵݈ϰ), Research on the Mode of Case Law in Ancient 

China: Focusing on the Yuan and Qing Dynasties (Ё೑সҷ߸՟⊩῵ᓣ
ⷨお——ҹܗ⏙ϸᳱЎЁᖗ), Northern Legal Science (࣫ᮍ⊩ᄺ) 2010, 

HU Xingdong (㚵݈ϰ), Epistemology: Another 

Perspective on Case Law Issues in Ancient China (䅸䆚䆎˖Ё೑সҷ߸
՟⊩䯂乬ⱘ঺ϔ㾚㾦), Study of Legal Culture (⊩ᕟ᭛࣪ⷨお) 2009, pp. 

109–113.

preting statutes”. This kind of eclectic epistemology 

had become the predominant philosophy concern-­

ing the rule of law in ancient China beginning with 

Confucianism and made it a monopoly positon in 

the whole country. 9

period of more than two thousand years, case law 

coexisted with enacted law. In most dynasties, codes 

or enacted law are the basis of the whole legal sys-­

tem, but at the same time it had been admitted that 

statutory law could not cover all problems in prac-­

tice; therefore, case law was necessary for supple-­

menting the gaps in statutory law and resolving 

practical legal problems. 10 Normally, case law could 

be the basis of a ruling, provide support for reason-­

ing and be the grounds for new legislation. 11 Par-­

ticularly in the Yuan Dynasty – with the big empire 

being ruled by Mongolia, a northern nomad na-­

tion – the function of statutory law was specially 

denied or ignored; 12 therefore, case law gained a 

more prominent position and had the same function 

as legislation, even being capable of creating new 

types of crimes. 13

this old empire underwent painful and drastic 

changes. As early as the last half of the 19th century, 

due to the collapse of the empire, Chinese patriots 

began to import western legal thought; at the dawn 

of the 20th century, the government of the Qing Dy-­

nasty began to amend old Chinese statutes by bor-­

rowing from western modes. 14 During this process, 

German philosophy was deemed a single “basic” 

solution serving as an alternate to the obsolete em-­

pirical philosophy, since it was the root of Japan’s 

success. One immediate consequence was the fad-­

ing of case law.  Unlike some traditional civil law 

countries, such as Germany, France and Italy, case 

law in China was not lucky enough to survive 

was nearly no role for case law, no matter how for-­

mal or informal.

9 Id, pp. 109–113. 

10 Id, pp. 113–118. 

11 HU Xingdong, Research on the Mode of Case Law in Ancient China 

(supra note 8), pp. 120–121.

12 HU Xingdong, Epistemology (supra note 8), pp. 116–117. 

13 HU Xingdong, Research on the Mode of Case Law in Ancient China 

14 See LI Guilian (ᴢ䌉䖲), A Brief Summary of the Modernization of Chi-­

nese Law (Ё೑⊩ᕟ䖥ҷ࣪ㅔ䆎), Journal of Comparative Law (↨䕗⊩ⷨ
お

 XIE Hui (supra note 6),  p. 34.
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In modern society, it is something of a consensus 

that case law is not exclusive to common law sys-­

tems as traditional civil law or mixed jurisdictions 

also adopt different variations of case law. The his-­

tory of Chinese academics advocating for the recon-­

struction of a case law mechanism can be traced back 

to the end of the 20th century. 16 Why has case law 

become attractive to China again? The answer is not 

limited to the well-­known charms and advantages 

of case law in a general sense, but is also explained 

by the fact that case law is of special value to current 

Chinese society given the country’s particular legal 

and social background.

The case law mechanism is able to enhance the 

internal function of the judiciary as regards three 

-­

ciency and adjudicatory quality. 

The simplest and most common expression 

of case law is to “treat like cases alike”, which is 

a requirement for justice, fairness and equality. 17 

Thus, the consistency of judgments can be achieved 

through this process, and the arbitrary discretion of 

judges can be avoided. In the case of China, both the 
Provisions (Art. 7) and the Rules for Implementation 

(Art. 9) require that all courts refer to the guiding 

cases when they decide similar cases. Since all guid-­

case guidance system actually has the function of 

judicial administrative management, its being capa-­

ble of enhancing the SPC’s control over subordinate 

courts, limiting the discretion of judges and achiev-­

ing adjudicatory uniformity. 18

in two aspects: (1) a case law system allows “less 

reconsideration of questions already considered” 19 

in precedents, so subsequent judges can save time 

and work; and, (2) considering the evolution of the 

whole system, case law “generates a sequential in-­

teraction between a series of judges with different 

preferences, whose idiosyncrasies then balance one 

another”, which in turn proves “a never-­ending 
 20

16 See ZHANG Qi (ᓴ偤), A Comparative Study on Case Law: The Mean-­

ing and Basis for Building Case Law in China and its Operation (߸՟⊩
ⱘ↨䕗ⷨお——ݐ䆎Ё೑ᓎゟ߸՟⊩ⱘᛣНǃࠊᑺ෎⸔Ϣ᪡԰), Journal 

of Comparative Law (↨䕗⊩ⷨお) 2002, No. 4, p. 79, footnote 1.

17 See Frederick Schauer, Precedent, in: Stanford Law Review, Vol. 39 

18 See QIN Zongwen (⾺ᅫ᭛), The Characteristics, Problems and Future 

of the Case Guiding System (Ḝ՟ᣛᇐࠊᑺⱘ⡍㡆ǃ䲒乬Ϣࠡ᱃), Law 

and Social Development (⊩ࠊϢ⼒Ӯথሩ) 2012, No. 1, pp. 100–103.

19 Schauer
20 Giacomo A. M. Ponzetto/Patricio A. Fernandez, Case Law versus Statue 

Furthermore, a case guidance system can also 

stimulate lower courts to improve the quality of 

judgments. The judgments of lower courts have 

been criticized for a long time by academics due to 

their lacking detailed reasoning. 21 But both the se-­

lection and the citation of guiding cases can push 

judges to change. On one hand, if a judge wants 

his/her judgment to be selected as a guiding case, 

which would also be helpful for future promotion 

or reward, 22 he/she must try to write it as thought-­

fully as possible, since that has become a prerequi-­

site for guiding cases. 23 On the other hand, the ci-­

tation requirements in the Rules for Implementation 

(Arts. 10, 11) demand that a judge quote the relevant 

guiding case’s number and key points of judgment 

when he/she decides a similar case; if the parties or 

other litigants quote any guiding case as the basis of 

their arguments, the judge must respond and state 

whether he/she has referred to the guiding case and 

explain his or her reasoning.

-­

Case law mechanisms are also helpful for devel-­

oping a harmonious relationship between the judi-­

ciary and the legislative body as well as with execu-­

tive authorities.

Firstly, as to the relation between the judiciary 

and the legislature, from a more general stand-­

point case law may complement enacted law; at 

keep enacted law from needing frequent revision. 

Considering the special legal background of China, 

issue judicial interpretations of statutes, “outside 

the context of a particular case” and having bind-­

ing force on all courts. 24 Such judicial interpreta-­

tions are notoriously condemned as representing 

quasi-­legislation  and criticized as both invading 

the power of the legislative body and defying the 

Law: An Evolutionary Comparison, in: The Journal of Legal Studies, Vol. 

37 (2008), No. 2, p. 411.

21 See WAN Yi (ϛ↙)/LIN Xifen (ᵫ୰㢀), From the “No Reason” De-­De-­

cision to Judgment “Argumentation” (ҢĀ᮴⧚āⱘ߸އ߸ࠄއкĀ䇈
⧚ā), Legal Forum (⊩ᄺ䆎യ
22 See the Rules for Implementation (supra note 4), (Art. 14 The people’s 

courts at all levels shall reward entities and individuals that have made 

outstanding achievements in case guidance work in accordance with the 

Judges Law of the People’s Republic of China and other relevant provi-­

sions). 

23 See id, Art. 2.

24 See John Quigley, Socialist Law and the Civil Law Tradition, in: The 

American Journal of Comparative Law, Vol. 37 (1989), p. 792 (discussing 

the many Socialist supreme court issuances of so-­called “guiding expla-­

nations” of code provisions).

 See JIN Zhenbao (䞥ᤃ䉍), An Analysis on the Abstract Interpretative 

Power of the SPC (䆎᳔催Ҏ⇥⊩䰶ⱘᢑ䈵ৌ⊩㾷䞞ᴗ), Journal of Com-­

parative Law (↨䕗⊩ⷨお HU Yan  

(㚵ች), Judicial Interpretation in China: Its Origins, Current State and Fu-­Fu-­

ture Development (ৌ⊩㾷䞞ⱘࠡ⫳ৢϪ), Tribune of Political Science and 

Law (ᬓ⊩䆎യ
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judicial nature of the SPC. But it has been admitted 

as one necessary competent of the whole legislative 

process of China. 26 The case guidance system indi-­

cates that the SPC is attempting to unify the adju-­

dicatory activities of the whole judiciary through a 

more judicative approach, rather than relying to a 

greater extent on judicial interpretations; although 

the current situation cannot be completely changed 

in the short term, from a long-­term perspective, us-­

ing the case law mechanism to eventually replace 

abstract judicial interpretations has been advocated 

by academics. 27 Then, the separation of powers be-­

tween the SPC and the legislative body will become 

clearer, and the judicial function of the SPC will be 

strengthened.

Secondly, the case guidance system is helpful for 

shifting the actual control over lower courts from 

the local authorities to the SPC and for consolidat-­

ing the independence of the judiciary as a whole. In 

this new round of judicial reform, it has been clearly 

announced that judicial authority shall be the power 

-­

ence of localism and local-­authority protectionism 

over the lower courts is one of the main targets of the 

reform. 28 The case guidance system requires lower 

courts to treat similar cases alike consistent with the 

guiding cases, and this will promote (i) uniformity 

of adjudication by shielding lower courts from the 

interference of local authorities and (ii) other an-­

cillary reform measures, such as centralizing each 

-­

nancial, personnel, and property management). 29

-­

Academia and the consensus of the legal com-­

-­

lution of case law (jurisprudence constante) in civil 

law countries. 30 Chinese legal scholars have also re-­

alized that, as with their colleagues in most civil law 

26 See LEI Lei (䳋⺞), Rethink the Legal Source Status of Guiding Cases  

(ᣛᇐᗻḜ՟⊩⑤ഄԡݡডᗱ), China Legal Science (Ё೑⊩ᄺ

27 See HU Yan
28 See SU Zelin (㢣⋑ᵫ), The Meaning of the Rule of Law as Resulting 

from the Reform of Trans-­Administrative Division Courts (䎼㸠ᬓऎߦ
䆒ゟҎ⇥⊩䰶ⱘ⊩⊏ᛣН), People’s Court Daily (Ҏ⇥⊩䰶᡹), October 

27th, 2014, p. 2.

29 Decision concerning Comprehensive and Deepened Reforms from the 

3rd Plenary Session of the 18th CPC Central Committee (Ё݅Ё༂݇Ѣ
ܼ䴶⏅࣪ᬍ䴽㢹ᑆ䞡໻䯂乬ⱘއᅮ avail-­

able

htm.> visited March 22th, 2016).

30 See Robert Alexy/Ralf Dreier, Precedent in the Federal Republic of Ger-­

many; and Michel Troper/Christophe Grzegorczyk, Precedent in France, in 

D. Neil MacCormick/Robert S. Summers (eds.), Interpreting Precedents: A 

Michele Taruffo, Precedents in Italy; E. Matsumoto, Adjusting an “Import-­

ed” (or “Received”) Law: An Approach from the “Precedent” in Japanese 

Law; and Sang Yong Kim, Precedent and Law in Korea, in Ewoud Hondius 

countries, academics are to play a similarly pivotal 

role in the case law process, 31 although the opera-­

tive process of the case guidance system is different 

from jurisprudence constante to a certain extent. It has 

been acknowledged that case study has become the 

orientation for future legal research and legal edu-­

cation. 32

Since the launching of the case guidance sys-­

tem, academics have dedicated much energy and 

passion to the research of guiding cases. And both 

the Provisions  Rules for Implemen-­
tation
judiciary candidates which might serve as guiding 

cases. Under the latter instrument, academics enjoy 

a more independent and favorable position in the 

selection process for guiding cases. For example, 

a Case Guidance Experts Committee (hereinafter 

the Experts Committee) has been established; both 

legal scholars and the Experts Committee can pro-­

of the SPC directly, whereas this is not set down in 

the Provisions. What’s more, the Case Guidance Of-­

research on candidate cases (Art. 7). 

Thus, enhancing cooperation between the ju-­

diciary and academia is an indispensable element 

for the development of case law mechanism; at the 

same time, the case guidance system is per se a re-­

form having the purpose of promoting cooperation 

between these two groups. Eventually, a legal com-­

munity will be established through this process of 

interaction. 

As mentioned above, in the past 100 plus years, 

both the legal philosophy and legal system of China 

have undergone dramatic changes. Since 1978, mark-­

ing the end of the Cultural Revolution and the start 

of economic reform, a new legal system has begun 

to be reconstructed step by step, a process which is 

still in the course of a transition period, this encom-­

passing legal, political and economic mechanisms. 

At the same time, the legal order as well as the le-­

gal culture and legal tradition are also undergoing a 

gradual transformation. In the last several decades, 

such as the U.S., Germany, France, Japan and Tai-­

31 See XIE Gen (㾷Ѭ), Roles for Scholars to Play in the Case Guidance 

System (䆎ᄺ㗙೼Ḝ՟ᣛᇐࠊᑺЁⱘ԰⫼), Journal of Nanjing University 

(फҀ໻ᄺᄺ᡹) 2012, No. 4, pp. 83–84.

32 See HE Jian (䌎ࠥ), Taking Case Notes Seriously: From the Standpoint 

of Legal Doctrinism (䅸ⳳᇍᕙḜ՟䆘ᵤ˖ϔϾ⊩ᬭНᄺⱘゟഎ), Journal 

of Comparative Law (↨䕗⊩ⷨお
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wan. 33 Since the remains of old legal thought and 

the transplantation of western legal thought coexist 

in such a process, the legal tradition found in today’s 

China is actually a mixed one, containing elements 

from civil law as well as from both the socialist and 

traditional Chinese legal families. 

During the process of a legal transplant, a fun-­

damental question is how the transplanted law can 

be adapted to the local social, economic, cultural 

and political environment, these questions being 

closely related to the failure of a legal transplant. 34 

Concerning the case of China, the old Chinese le-­

posi tivist law, but it still exerts an impact on peo-­

ple’s thoughts about justice; the result is that con-­

trust the judgments from the judiciary, and some-­

times the losing parties have even attacked the judg-­

es.  The lack of judicial credibility has become one 

important political concern in China; President Xi 

even said “the public have long complained about 

miscarriage of justice”. 36

To fundamentally solve the problems associated 

with social stability, one solution may be rebuilding 

the belief in legal culture and tradition, and pro-­

gressively harmonizing traditional legal philosophy 

with newly imported legal regimes. An appropriate 

case law mechanism may be helpful in this process 

by smoothing the transition and stabilizing social 

acceptance.

Firstly, case law can strengthen the public trust 

in the judiciary. Because case law can maintain a 

consistency of judgments, based on which litigants 

can reasonably anticipate the consequences of their 

behaviors, the value of predictability could hence be 

attained. 37 As a result of both internal consistency 

and the protection of predictability, the judiciary can 

better gain external trust and enhance its legitimacy. 

This new round of judicial reform makes greater ef-­

forts at improving the consistency and uniformity 

of judgments by means of the case guidance system; 

furthermore, judicial transparency is enhanced also 

by the online publication of all judgments, 38 thus al-­

33 See Mathias Siems, Comparative Law, Cambridge 2014, pp. 88, 212. 

34 Id, p. 197. 

accept the result of the judgment, assaulted the four judges of the Interme-­Interme-­

diate

36 Xi expounds new judicial reform measures, November 16th, 2013, 

March 22th, 2016).

37 See Jeremy Waldron, Stare Decisis and the Rule of Law: A Layered Ap-­

proach, in: Michigan Law Review, Vol. 111 2012, No. 1, pp. 9–10.

38 See Comprehensively Deepening Reform of the People’s Courts: the 4th 

Five-­Year Reform Outline (݇Ѣܼ䴶⏅࣪Ҏ⇥⊩䰶ᬍ䴽ⱘᛣ㾕——Ҏ⇥⊩
䰶㄀ಯϾѨᑈᬍ䴽㒆㽕˄2014–2018˅) (promulgated by the Sup. People’s 

-­

ble at <www.chinalawinfo.com> visited on March 22th, 2016), Art. 39.

lowing people to predict the consequences of their 

behaviors and supervise the operation of judiciary. 

Additionally, case law mechanisms may con-­

tribute to domesticating transplanted rules and 

doctrines and bridge the import stage and the inde-­

pendent development stage. In the short term, the 

localization functions of case law can be realized in 

two regards: On one hand, case law mechanisms 

can interpret those (existing) enacted rules that are 

derived from foreign sources in combination with 

domestic elements and usher in their acceptance in 

domestic society. On the other hand, case law also 

can be used as an experiment in respect of the trans-­

-­

corporated in the established case law and thereby 

will be no obstacle to absorbing it as enacted law. 

With the above process, the stability of enacted law 

can also be maintained. 

Furthermore, assisted by the case law, the whole 

legal system may in the long run progress beyond 

the import period and move into the independent 

development period. Because of its rapid economic 

development, China has become considerably and 

-­

tify the Chinese legal system as “the socialist rule 

of law with Chinese characteristics”, 39 from which 

we can infer the central authority’s ambition as to 

independent legal development. Chinese academics 

have also been aware of the importance of indepen-­

dent legal development from the perspective of le-­

gal philosophy, and in recent years some legal schol-­

ars have also engaged in exploring how to establish 

China’s own legal theory (or jurisprudence). 40

 In the contemporary world, case law can 

stare decisis 
as found in common law countries, and jurispru-­
dence constant as encountered in civil law countries. 

in China, so this part will explain the concrete rea-­

sons and the special design of the Chinese case law 

mechanism.

39 LAN Hongguang
CPC Central Committee, October 23th, 2014, (available at <http://news.

March 22th, 2016).

40  (ᓴЁ⾟), Expect New Chinese Jurisprudence: A Re-­

view of “the Principles of Chinese Jurisprudence” by Prof. Xu Zhangrun 

(ᳳᕙЁ೑ᮄ⊩ᄺ——䇏䆌ゴ⍺ᬭᥜᮄ㨫ǉ∝䇁⊩ᄺ䆎㒆Ǌ᳝ᛳ), China 

Law Review (Ё೑⊩ᕟ䆘䆎



ZHANG, Five-­Year Review of China’s Case Guidance System, ZChinR 2016

The stare decisis approach of common law sys-­

tems cannot be transplanted by China because its 

evolution is characterized by decentralization and 

localization. Additionally, it is a bottom-­to-­top pro-­

cess. 41 China, by contrast, is a unitary country with 

a very powerful and active central government, and 

thus the power structure needs to be centralized. 

Generally speaking, in China the fundamental 

principle of governmental organization is “demo-­

cratic centralism”. Concerning the relations be-­

tween the central government and local authori-­

ties, Art. 3(4) of the Constitution stipulates the basic 

principles, “the division of functions and powers 

between the central and local state organs is guided 

by the principle of giving full scope to the initiative 

and enthusiasm of the local authorities under the 
 42 thus, 

although local governments have the power to han-­

dle local affairs, they must be under the supervision 

of and in obedience to the central authority. For ex-­

ample, all legislative power in China is vested in the 

National People’s Congress and its Standing Com-­

mittee. 43 Different levels of local governments actu-­

ally have authority to enact local regulations that 

are applicable exclusively to local affairs, but none 

of these local regulations are allowed to contravene 

the law or regulations promulgated by the central 

authority, and the local authorities must report their 

local regulations to the central authority. 44 Recently, 

the central authority has initiated a new round of 

reform that focuses on reinforcing central legislative 

authority and controlling as well as limiting the ex-­

pansion of local legislative powers. The fourth ple-­

nary session of the 18th Communist Party of China 

(CPC) Central Committee issued a communique 

having the subject of “comprehensively advancing 

the rule of law” in China; its text emphasized that 

the reporting and reviewing mechanism of norma-­

tive documents is to be enhanced. This mechanism 

covers all normative documents and has the func-­

tion of repealing and adjusting normative docu-­

 Constitution or statutes, 

and prohibiting local governments from issuing 

normative documents of a legislative nature.

41 See Nuno Garoupa / Carlos Gómez Ligüerre, The Evolution of the Com-­

-­

parative Law, Vol. 40 (2012), No. 2, pp. 312–13, 322. 

42 Constitution (ᅾ⊩) (promulgated by Nat’l People’s Cong., amended 

com> visited March 22th, 2016). 

43

44 Id, Art. 100. Also see Law on Legislation (ゟ⊩⊩) (promulgated by the 

 The Important Decision on “Comprehensively Advancing the Rule 

The judicial authorities are also organized and 

function in a centralized way. As mentioned above, 

during this new round of judicial reform, several 

measures have been taken to remove the improper 

courts because judicial authority has been empha-­

sized as a power of the central authority. 46 These 

measures include centralizing the judicial admin-­

personnel, and property management), 47 the experi-­

mental reforms of the trans-­administrative-­division 

judicial districts and the circuit tribunals of the SPC; 

and the recording, reporting and responsibility 

-­

fere with the adjudication process. 48 Moreover, fo-­

cusing on the purpose of the case guidance system 

per se, the primary intention of the SPC is to unify 

the application of law as indicated by the Provi-­
sions and the Rules for Implementation. 49 Therefore, 

the SPC can enhance its control over lower courts.  

Additionally, from the implementation of the case 

guidance system, the SPC dominates each step of 

the reform and pushes the reform from the top to the 

that lower courts have made any notable contribu-­

tion to the design and the construction of the whole 

system through a bottom-­to-­up process. 

In civil law countries, with the exception of 

precedents from the constitutional courts of some 

countries, such as Germany, precedents are normal-­

ly binding only de facto, but not de jure, something 

which has been admitted by both judges and aca-­

demics.  Some authors have pointed out that such 

an approach to case law, jurisprudence constante, is 

often characterized by instability and uncertainty, 

although civil law systems are constantly emphasiz-­

ing legal certainty and stability.  It is well-­known 

that the whole legal regime as well as the judicial 

of Law” from the CPC Central Committee (Ё݅Ё༂݇Ѣܼ䴶᥼䖯ձ
⊩⊏೑㢹ᑆ䞡໻䯂乬ⱘއᅮ), October 28th, 2014, (available at <http://

March 22th, 2016). 

46 See SU Zelin (supra note 28), p. 2. 

47 Decision concerning Comprehensive and Deepened Reforms from the 

3rd Plenary Session of the 18th CPC Central Committee (supra note 29).

48 The Important Decision on “Comprehensively Advancing the Rule of 

Law” from the CPC Central Committee (supra .
49 The Provisions (supra note 2), para. 1; The Rules for Implementation 

(supra note 4), Art. 1.

 See QIN Zongwen (supra note 18), pp. 101–103. 

 See Aleksander Peczenik, The Binding Force of Precedent, in D. Neil 
MacCormick/Robert S. Summers (eds.), Interpreting Precedents: A Com-­

 See Vincy Fon/Francesco Parisi, Judicial Precedents in Civil Law Sys-­

tems: A Dynamic Analysis, in: International Review of Law and Econom-­
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civil law system; however, due to the powerful SPC, 

especially its quasi-­legislative authority, the force of 

guiding cases is more normative and is kept from 

the swamp of uncertainty and instability. 

Like most civil law countries, in China neither 

the Constitution, nor the Law on Legislation has any 

provision stipulating case law. The entire reform 

of the case guidance system has been initiated and 

pushed by the SPC. Thus, the constitutional prob-­

lems regarding the force of guiding cases arise: (1) 

What kind of force is to be given to guiding cases, 

formally binding force, de facto force or normative 

as a kind of legal source? (3) If the SPC empowers 

guiding cases with normative binding force, has it 

gone beyond the function and role of a judicial or-­

gan of the state under the Constitution?

Distinct from other civil law countries’ supreme 

courts – most of which do admit the de facto force of 

precedents and regard some of their judgments as 

precedents in fact but only seldom explicitly stipu-­

late the scope, status and binding force of precedents 

– the SPC has designed the Chinese case law mecha-­

nism with a very different approach, although the 

underlying rational is quite paradoxical and tricky. 

The SPC actually possesses quasi-­legislative author-­

ity to enact abstract judicial interpretations. Both 

regulations concerning the case guidance system, 

the Provisions and the Rules for Implementation, en-­

vision this kind of judicial interpretation in nature, 

and do empower guiding cases with normative force 

gradually. Article 7 of the Provisions only obscurely 

stipulates that “when trying similar cases, people’s 

courts at all levels shall refer to the guiding cases 

no detailed standard or requirement for the citation 

of guiding cases. This situation has been adjusted 

by Arts. 9–11  of the Rules for Implementation, which 

list citing requirements clearly, including (i)“when” 

guiding cases are to be cited: the case being tried is 

similar to a guiding case in terms of fact and the ap-­

plication of law, or litigants quote a guiding case as 

the basis of their argument; and (ii) “how” guiding 

 Constitution (supra note 42), Art. 123.

 The Rules for Implementation (supra note 4), (Art. 9 Where a case 

being tried by a people’s court at any level is similar to a guiding case 

issued by the Supreme People’s Court in terms of basic facts and applica-­

tion of law, a judgment shall be rendered by reference to the key points 

of judgment in the relevant guiding case. Art. 10 Where a people’s court 

at any level refers to a guiding case in the trial of a similar case, it shall 

quote the guiding case as the judgment’s reasoning, instead of citing it 

as the basis for the judgment. Art. 11 In the process of handling a case, 

the case handling personnel shall consult relevant guiding cases. Where 

any relevant guiding case is quoted in the written judgment, the number 

of the guiding case and its key points of judgment shall be quoted in the 

judgment’s reasoning. Where a public prosecution authority, a party to 

a case, or a defender or litigation representative thereof quotes a guid-­

ing case as the ground for prosecution (or defense), the case handling 

personnel shall respond in the judgment’s reasoning as to whether the 

guiding case has been referred to, and explain the reasons.).

cases are to be cited: only the number and the key 

points of the guiding case are to be cited, and only 

within the reasoning part of the judgment, not as 

the basis of ruling. Therefore, it is certain that guid-­

-­

ever, the SPC also hesitates to elaborate on the is-­

sue of whether guiding cases shall have the status 

of sources of law. The SPC obviously does not want 

to go too far: guiding cases have normative force but 

cannot be the basis of a ruling; thus, the issue on 

source of law is avoided. In sum, in the short term, 

the normative force of guiding cases stems from the 

quasi-­legislative authority of the SPC, whereas in 

the long term, once this kind of case law mechanism 

grows mature enough, which is judicial authority in 

nature, it might limit, replace or even eliminate the 

quasi-­legislative authority that originally fostered 

it. This phenomenon may be a kind of transition in 

judicial authority under the bigger picture of the 

whole society’s transition.

-­

No matter whether in a common law system or 

in a civil law system, precedents are produced in 

the process of adjudication. Nevertheless, in China, 

because of the special structure of the judiciary and 

the distribution of jurisdiction, the guiding cases 

can only be selected outside the decision-­making 

process of the judiciary.

For general jurisdiction courts, there are normal-­

ly four layers of courts in China. Running from the 

bottom to the top: the local people’s courts at county 

level (hereinafter the local courts),  the intermediate 

people’s courts at municipality level (hereinafter the 

intermediate courts),  the higher people’s courts at 

province level (hereinafter higher courts),  and the 

SPC. The distribution of jurisdiction among the four 

layers of courts and the two-­instance system lead to 

the uniqueness of China’s judicial hierarchy. As nor-­

mal procedure, China adopts a system whereby the 

second instance court is the last resort for relief;  

in order to make sure that courts at higher levels of 

 The Law on Organization of Courts (Ҏ⇥⊩䰶㒘㒛⊩) (promulgated 

by the Standing Comm. People’s Cong., amended on October 31th, 2006), 

22th, 2016), (Art. 17 Local people’s courts are: (1) county people’s courts 

and municipal people’s courts; (2) people’s courts of autonomous coun-­

ties; and (3) people’s courts of municipal districts.).

 Id, (Art. 22 Intermediate people’s courts are: (1) intermediate people’s 

courts established in prefectures of a province or autonomous region; (2) 

intermediate people’s courts established in municipalities directly under 

the Central Government; (3) intermediate people’s courts of municipali-­

ties directly under the jurisdiction of a province or autonomous region; 

and (4) intermediate people’s courts of autonomous prefectures.).

of provinces; (2) higher people’s courts of autonomous regions; and 

(3) higher people’s courts of municipalities directly under the Central 

Government.).

 Id, Art. 11.
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the four-­layered pyramid have cases to hear, origi-­

nal jurisdiction is consequently allocated among all 

four levels of courts. In other words, with the ex-­

ception of the local courts that have only original 

jurisdiction, the other three layers of courts, i.e. the 

intermediate courts, the higher courts and the SPC, 

have both original and appellate jurisdiction simul-­

taneously.

Due to this kind of structure, it has been pointed 

out that the Chinese judiciary is actually divided 

into three two-­layered pyramids: the local courts 

and the intermediate courts; the intermediate courts 

and the higher courts; and the higher courts and the 

SPC. 60 Obviously, the courts at higher levels have 

almost no power to control the lower courts absent 

an immediate appeal relationship in the judicial de-­

cision-­making process, a limitation which describes 

the relationships between the higher courts and the 

local courts as well as the SPC and the intermediate 

courts (or the local courts). What’s more, departure 

from decisions of higher courts cannot be a ground 

for appeal or retrial in China. 61 Thereby, the high-­

 Id, (Art. 20 Except for cases otherwise provided for by laws or de-­

crees, a primary people’s court adjudicates criminal and civil cases of 

civil case it is handling is of major importance and requires trial by the 

people’s court at a higher level, it may request that the case be transferred 

to that court for trial. Art. 24 An intermediate people’s court handles the 

people’s courts; (3) cases of appeals and of protests lodged against judg-­

ments and orders of the primary people’s courts; and (4) cases of protests 

lodged by the people’s procuratorates in accordance with the procedures 

of judicial supervision. When an intermediate people’s court considers 

that a criminal or civil case it is handling is of major importance and re-­

quires trial by the people’s court at a higher level, it may request that the 

case be transferred to that court for trial. Art. 27 A higher people’s court 

from people’s courts at lower levels; (3) cases of appeals and of protests 

lodged against judgments and orders of people’s courts at lower levels; 

and (4) cases of protests lodged by people’s procuratorates in accordance 

with the procedures of judicial supervision. Art. 31 The Supreme People’s 

laws and decrees to its jurisdiction and which it considers should be tried 

by itself; (2) cases of appeals and of protests lodged against judgments 

and orders of higher people’s courts and special people’s courts; and (3) 

cases of protests lodged by the Supreme People’s Procuratorate in ac-­

cordance with the procedures of judicial supervision.).

60 SONG Xiao (ᅟᰧ), The Creation of Precedent and the Case Guidance 

System in China (߸՟⫳៤ϢЁ೑Ḝ՟ᣛᇐࠊᑺ), Chinese Journal of Law 

(⊩ᄺⷨお) 2011, No. 4, p. 63.

61 The Civil Procedure Law (⇥џ䆝䆐⊩) (promulgated by the Standing 

Comm. People’s Cong., amended on August 31th, 2012) CLI.1.183386(EN) 

(available at < www.chinalawinfo.com> visited March 22th, 2016), (Art. 

170 After trial, the people’s court of second instance shall handle appeal 

cases according to the following different circumstances: … (2) Revers-­

ing, revoking or modifying the original judgment or ruling in accordance 

with law in the form of a judgment or ruling, if the original judgment or 

-­

ing to revoke the original judgment and remand the case to the original 

trial people’s court for retrial or reversing the original judgment after 

of the following circumstances, the people’s court shall conduct a retrial: 

judgment or ruling. (2) The basic facts found in the original judgment 

or ruling are not evidenced. (3) The primary evidence admitted in the 

er courts probably cannot reverse the decisions of 

-­

sions, which would ultimately mean that the SPC is 

powerless to unify the application of law through 

the review of cases from courts below.

Additionally, it would be unreasonable if the 

lower courts were rigidly required to adhere to all 

decisions of higher courts. For one thing, the num-­

ber of decisions from higher courts is too substan-­

tial. Taking the caseload of the SPC as an example, 

as of the year 2013 the SPC had a total of 1,169 staff 

members, including the more or less 700 judges who 

are in charge of deciding cases. 62 The annual case-­

load of the SPC has exceeded 10,000 since 2009. 63 

For another thing, besides the basic assumption that 

the ability to decide a case correctly increases as one 

advances to higher court levels, there is another pre-­

sumption that the likelihood of achieving truth and 

correctness increases with the number of instances 

before which the case is tried. Thus, it is odd to re-­

case decision from the higher court above it when it 

decides a second-­instance case.

Although there are debates whether China 

should reform the current two-­instance system and 

the distribution of jurisdiction, up to now this ba-­

sic structure has not been changed fundamentally. 

As one author has pointed out, the issues of judicial 

levels and the hierarchy of courts “are subjected to 

the design of the state’s political pattern and are not 

an outcome of simple judicial technology”. The two-­

instance system can, furthermore, be traced back to 
 64 Thus, it is unlikely that they would be 

changed only for case law transplantation purposes. 

In recent years, the trial supervision procedure has 

been deemed as a reform trying to supplement the 

current two-­instance system with the partial func-­

gather any primary evidence necessary for the trial of a case and applies 

in writing for the people’s court to investigate and gather the evidence, 

but the people’s court has not investigated and gathered the evidence. 

(6) There is any erroneous application of law in the original judgment 

or ruling. (7) The composition of the trial organization is illegal or any 

-­

participate in the action fails to participate in the action on behalf of the 

person or a party which shall participate in the action fails to participate 

in the action, which is not attributable to the fault of the party or the 

litigation representative thereof. (9) A party’s right to debate is illegally 

denied. (10) A default judgment is entered against a party which has not 

been summonsed. (11) The original judgment or ruling has omitted any 

claims or exceeded the claims of the parties. (12) The legal instrument 

on which the original judgment or ruling is based has been revoked or 

-­

cepts bribes, practices favoritism for personal gains, or adjudicates by 

bending the law.).

62 ZONG Bo (㒉म), The Background, Function and Design of the Buil-­

ding Circuit Tribunals of the Supreme Court (᳔催Ҏ⇥⊩䰶Ꮅಲ⊩ᒁⱘ䆒
ゟ㚠᱃ǃࡳ㛑ঞ䆒䅵ᵘᛇ), Science of Law (⊩ᕟ⾥ᄺ
63 This data is from the annual reports of the Supreme Court from 2010 

to 2014. 

64 LIU Zhong (߬ᖴ), The Roots and Evolution of the System of Two 

Instances at Four Levels of Courts (ಯ㑻ϸᅵࠊⱘথ⫳੠ⓨ࣪), Chinese 

Journal of Law (⊩ᄺⷨお



28

ZHANG, Five-­Year Review of China’s Case Guidance System, ZChinR 2016

tion of a third instance, but scholars have pointed 

out that this supervision mechanism cannot really 

play the role of a third instance.  Furthermore, con-­

cerning the distribution of jurisdiction, referring to 

the most recently issued judicial interpretation, the 

SPC has only adjusted the amount in controversy 

criteria among different geographic areas according 

to economic development levels; the intermediate 

courts and the higher courts still enjoy original ju-­

risdiction. 66

Therefore, in order to unify the application of 

law in the whole country through a case law ap-­

proach, the SPC employs a selection procedure that 

is external to the judicial decision-­making process: 

 FU Yulin (ٙ䚕ᵫ
Comparative Survey from the Viewpoint of Civil Procedure (ᅵ㑻ࠊᑺⱘ
ᓎᵘॳ⧚——Ң⇥џ⿟ᑣ㾚㾦ⱘ↨䕗ߚᵤ), Social Sciences in China (Ё೑
⼒Ӯ⾥ᄺ) 2002, No. 4, pp. 93–99.

66

People’s Courts and Intermediate People’s Courts over Civil and Com-­

mercial Cases of the First Instance (݇Ѣ䇗ᭈ催㑻Ҏ⇥⊩䰶੠Ё㑻Ҏ⇥⊩
䰶ㅵ䕪㄀ϔᅵ⇥ଚџḜӊᷛޚⱘ䗮ⶹ) (promulgated by the Sup. People’s 

-­

able at <www.chinalawinfo.com> visited March 23th, 2016).

it selects excellent and typical judgments from deci-­

sions at all levels of courts – many of which are cases 

that have been decided by lower courts, and then 

those judgments are reviewed by higher courts level 

by level, thus establishing their worthiness as guid-­

ing cases to be empowered with precedential force 

by the SPC eventually. 

-­

Statistical analysis of the past 11 batches of guiding 

cases can reveal the main features and tendencies 

will help in evaluating its practical operation and 

exploring how to improve it in future. This part will 

examine the operation of the case guidance system 

in regard to four aspects: their general output, selec-­

tion process, editing and citation.
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From Chart 1.1.1, Chart 1.1.2 and Chart 1.1.3, it 

can be seen that the quantity of issued guiding cases 

Some authors have criticized that the current 

quantity of guiding cases is too small to satisfy 

the needs of judicial practice, such that more guid-­

ing cases should be selected. 67 The average annual 

output of guiding cases is almost the lowest when 

viewed in comparison to the annual output of prec-­

edents produced by the highest courts of all legal 

systems employing precedent, whether in civil or 

common law countries. 68 If the quantity of guid-­

ing cases is too small, the case law function of the 

case guidance system will be impaired; therefore, as 

a long term concern, the annual output of guiding 

cases should be increased.

three curves, another main characteristic in the is-­

-­

bility. Before 2014, both the frequency of issuance 

(within a given year) and the overall quantity was 

increasing slowly, with the quantity of each batch 

batch, its containing 6 cases as opposed to the 4 in 

each previous batch. In 2014 all curves rose dramati-­

cally. In that year 4 batches of guiding cases (totally 

22 cases) were issued, amounting to the aggregate 

number of guiding cases released in the previous 

three years; additionally, the quantity of each batch 

steadily increased, from 4 cases to 7 cases. Neverthe-­

less, more than half of the whole annual output (the 

8th and the 9th batches, 13 cases in total) were is-­

sued at the end (December) of the year. 69

three curves moved downward again; in the whole 

year, the SPC issued only 2 batches of guiding cases, 

67 HE Jiahong (ԩᆊᓬ), Constructing a State under Rule of Law Requires 

Perfecting the Case Law Mechanism (ᅠ୘ৌ⊩߸՟ࠊᑺᰃ⊩⊏೑ᆊᓎ䆒
ⱘ䳔㽕), Law and Social Development (⊩ࠊϢ⼒Ӯথሩ
26.

68  For the highest courts in common law countries, the annual output 

of precedents equals the annual caseload .Thereby, for the U.S. Supreme 

Court the annual caseload is slightly under 100; for the Supreme Court of 

the U.K. the average annual caseload has also been just under 100 since 

2010. See Daniel John Meador/Gregory Mitchell, American Courts, Third 

for the highest courts of civil law countries, it is hard to calculate the ex-­

act annual output of precedents since the annual caseloads are huge and 

a very large percentage of these cases cannot be treated as precedents. 

Regardless, the quantity is necessarily much bigger than the annual out-­

put of guiding cases in China. 

69 Notice on the Issuance of the 8th Batch of Guiding Cases (݇ѢথᏗ
㄀ܿᡍᣛᇐᗻḜ՟ⱘ䗮ⶹ) (promulgated by the Sup. People’s Ct., Fa 

[2014] No. 327, effective December 18th, 2014), CLI.3.239989 (available 

at < www.chinalawinfo.com> visited March 23th, 2016). Notice on the Is-­

suance of the 9th Batch of Guiding Cases (݇ѢথᏗ㄀бᡍᣛᇐᗻḜ՟ⱘ
䗮ⶹ) (promulgated by the Sup. People’s Ct., Fa [2014] No. 337, effective 

December 24th, 2014), CLI.3.240499 (available at <www.chinalawinfo.

com> visited March 23th, 2016).

12 cases in total. Particularly in the 11th batch, the 

quantity of cases was again reduced to its lowest 

level (4 cases). 

It can be inferred from the currently low and un-­

stable output of guiding cases that a comprehensive 

case law environment has not yet been established. 

The lower courts still need do more to improve the 

reasoning and general quality of their judgments, 

and the communication between academics and the 

and quality of guiding cases. Therefore, even if the 

SPC issues more guiding cases at the current stage, 

the authority and stability of precedents will be 

under threat if their quality cannot be guaranteed. 

Instead of issuing a large number of guiding cases, 

the SPC is releasing an increasing number of typi-­

According to the data from the “pkulaw” (http://

SPC issued a total of 373 typical cases in different 

areas. 70 Unlike the guiding cases, while typical cases 

have a guiding function in judicial practice, they do 

not have normative binding force. As a result, the 

lower courts have the discretion to decide whether 

or not to adhere to those cases. Through the accu-­

mulation of judicial practice, the SPC can examine 

the quality and acceptability of typical cases before 

them with normative binding force. 

and Issuance

-­

suance indicates the length of time during which 

the candidate guiding case can subsequently be ex-­

amined by courts, practitioners and academia. Al-­

though not absolutely true, the formation of prece-­

dent is normally a relatively long process, whether 

in respect of a single leading case or for an estab-­

lished line of precedents, since case law itself is a 

gradual, evolutionary process. Thus, ideally there 

should be enough time – for both academic research 

and judicial practice – to explore, discuss and shape 

case law rules before the issuance of guiding cases, 

which is one of the most important safeguards for 

the quality and stability of guiding cases.

Chart 1.2.1 shows that the average interval be-­

several batches was relatively short. The shortest in-­

terval was that of Case No. 4 in the 1st batch, which 

was only 6 months. Thus, those guiding cases were 

comparably young at the time of issuance. One pos-­

70 The data is available at <http://eproxy2.lib.tsinghua.edu.cn/rwt/ 
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sible explanation for such phenomenon might be 

that at the beginning stage of the case guidance sys-­

tem, the SPC emphasized innovation when select-­

ing guiding cases:

The key points of the judgment should be innovative 
and summarize the novel contributions of the judg-­
ment to the application of law or other issues. Namely, 
the key points of the judgment should be neither the 
duplication or the restatement of explicit provisions 
of existing law, nor something on which consensus 
has been achieved or that has become commonly ac-­
cepted in jurisprudence or judicial practice. 71

Such a situation seems to have changed, as since 

the 8th batch the average interval has been increas-­

ing. Especially in the 9th and 10th batches of guid-­

ing cases, the average intervals increased dramati-­

cally compared with previous batches. The longest 

interval was that of Case No. 38 in the 9th batch, 

71 HU Tengyun (㚵ѥ㝒)/WU Guangxia (ਈܝմ), The Meaning and Ap-­

plication of the Opinions on Style for Compiling and Submitting Guid-­

ing Cases (ǉ݇Ѣ㓪ݭ᡹䗕ᣛᇐᗻḜ՟ԧ՟ⱘᛣ㾕Ǌⱘ⧚㾷Ϣ䗖⫼), The 

People’s Judicature (Ҏ⇥ৌ⊩) 2013, No. 9, p. 32.

months). There might be two possible reasons for 

-­

es in the 9th and 10th batches were selected from 

cases reported by the Gazette of the Supreme Court 
(hereinafter “Gazette cases”). 72 Before the case guid-­

ance system, the Gazette cases actually had a sig-­

did not have prece dential force. Thus, those Gazette 

cases that were able to be selected as guiding cases 

judicial practice, which was presumably demon-­

strated and proved in long-­term practice. Mean-­

while, the formulation of Art. 2 and Art. 3 of the 
Rules for Implementation pays more attention to the 

quality of candidate case judgments, such as their 

demonstrating the correct application of law or a 
 73 thereby, it seems that the 

72 See Notice on the Issuance of the 9th Batch of Guiding Cases (supra 

note 69). Notice on the Issuance of the 10th Batch of Guiding Cases (݇Ѣ
থᏗ㄀कᡍᣛᇐᗻḜ՟ⱘ䗮ⶹ) (promulgated by the Sup. People’s Ct., Fa 

chinalawinfo.com> visited March 23th, 2016).

73 The Rules for Implementation (supra note 4), Arts. 2–3, (A guiding 

case shall be a case in which the judgment has become effective, the de-­

termination of facts is clear, the application of law is correct, and judg-­

 

The interval between the final decision and issuance indicates the length of time 
during which the candidate guiding case can subsequently be examined by courts, 
practitioners and academia. Although not absolutely true, the formation of precedent is 
normally a relatively long process, whether in respect of a single leading case or for an 
established line of precedents, since case law itself is a gradual, evolutionary process. 
Thus, ideally there should be enough time –for both academic research and judicial 
practice – to explore, discuss and shape case law rules before the issuance of guiding 
cases, which is one of the most important safeguards for the quality and stability of 
guiding cases. 

Chart 1.2.1 shows that the average interval between the final decision and issuance 
for the first several batches was relatively short. The shortest interval was that of Case No. 
4 in the 1st batch, which was only 6 months. Thus, those guiding cases were comparably 
young at the time of issuance. One possible explanation for such phenomenon might be 
that at the beginning stage of the case guidance system, the SPC emphasized innovation 
when selecting guiding cases: 

The key points of the judgment should be innovative and summarize the novel contributions 
of the judgment to the application of law or other issues. Namely, the key points of the 
judgment should be neither the duplication or the restatement of explicit provisions of 
existing law, nor something on which consensus has been achieved or that has become 
commonly accepted in jurisprudence or judicial practice.70 

Such a situation seems to have changed, as since the 8th batch the average interval 
has been increasing. Especially in the 9th and 10th batches of guiding cases, the average 
intervals increased dramatically compared with previous batches. The longest interval 
was that of Case No. 38 in the 9th batch, which was as long as 188 months (15 years and 
8 months). There might be two possible reasons for such change: the first one is that all 
the guiding cases in the 9th and 10th batches were selected from cases reported by the 

70 HU Tengyun ( ) & WU Guangxia ( ), The Meaning and Application of the Opinions on Style for 
Compiling and Submitting Guiding Cases ( ), The People’s 
Judicature ( ) 2013, No. 9, p. 32. 
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Gazette of the Supreme Court (hereinafter “Gazette cases”).71 Before the case guidance 
system, the Gazette cases actually had a significant position in judicial practice, although 
they did not have precedential force. Thus, those Gazette cases that were able to be 
selected as guiding cases must have been very successful and influential in judicial 
practice, which was presumably demonstrated and proved in long-term practice. 
Meanwhile, the formulation of Art. 2 and Art. 3 of the Rules for Implementation pays 
more attention to the quality of candidate case judgments, such as their demonstrating the 
correct application of law or a sufficiency of reasoning;72 thereby, it seems that the 
attitude of the SPC to the requirements of guiding cases has shifted to an emphasis on the 
maturity and stability of guiding cases. Unfortunately, such tendency ceased at the 11th 
batch, the average interval of which declined to a level seen prior to the 8th batch (29.25 
months). However, the interval for each case in the 11th batch was relatively equal (Case 
No. 53: 26 months; Case No. 54: 24 months; Case No. 55: 35 months; Case No. 56: 32 
months); thus, those four cases were not very new at the time of issuance compared with 
Case No. 4 or other similar cases in the first several batches. 

1.3. Geographic Distribution 

 

The mainland of China has 31 provincial administrative divisions,73 all of which 
greatly differ in their economic development. Chart 1.3.1 shows the the geographic 

71 See Notice on the Issuance of the 9th Batch of Guiding Cases (supra note 68). Notice on the Issuance of the 10th 
Batch of Guiding Cases ( ) (promulgated by the Sup. People’s Ct., Fa [2015] No. 
85, effective April 4th, 2015), CLI.3.247358 (available at <www.chinalawinfo.com> visited March 23th, 2016). 
72 The Rules for Implementation (supra note 3), Arts. 2 – 3, (A guiding case shall be a case in which the judgment has 
become effective, the determination of facts is clear, the application of law is correct, and judgment's reasoning is 
sufficient, with positive legal and social effects and universally directive significance in the trial of similar cases. A 
guiding case shall consist of a title, key words, key points of judgment, relevant legal provisions, basic facts, the results 
of the judgment, the judgment's reasoning, and notes including the names of the judges in the effective judgment, 
among others.). 
73 Since Hong Kong, Macao and Taiwan each have distinct legal systems, the case guidance system does not cover 
these three areas.  
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attitude of the SPC to the requirements of guiding 

cases has shifted to an emphasis on the maturity 

and stability of guiding cases. Unfortunately, such 

tendency ceased at the 11th batch, the average inter-­

val of which declined to a level seen prior to the 8th 

case in the 11th batch was relatively equal (Case No. 

cases were not very new at the time of issuance com-­

pared with Case No. 4 or other similar cases in the 

The mainland of China has 31 provincial admin-­

istrative divisions, 74 all of which greatly differ in 

their economic development. Chart 1.3.1 shows the 

-­

by the SPC, the other 43 cases were selected from 14 

provincial administrative divisions; this means that 

most provinces have not produced any guiding cas-­

es yet. Among the above 14 provincial administra-­

tive divisions, Shanghai, Jiangsu and Zhejiang are 

the top three provinces with respect to the output 

of guiding cases. It should be noted that those three 

provinces belong to the Yangtze River Delta, which 

is the most developed area in China nowadays. 

Therefore, although it is not absolutely established, 

we can infer that the geographic distribution of the 

with the economic development level. 

Chart 1.4.1 shows the categories of guiding cases 

the highest (48%), whereas the numbers for the other 

three categories, criminal cases (16%), administrative 

case shall consist of a title, key words, key points of judgment, relevant 

legal provisions, basic facts, the results of the judgment, the judgment’s 

reasoning, and notes including the names of the judges in the effective 

judgment, among others.).

74

the case guidance system does not cover these three areas. 

cases (21%) and civil procedure cases (14%), are a bit 

be concluded that, up to now, guiding cases have 

guiding cases are dispersed in different subjects in 

unbalanced quantities; for instance, some areas, such 

as contracts and unfair competition disputes in civil 

cases, have accumulated more cases than other areas.

There might be two possible explanations for the 

unbalanced distribution of the subjects of guiding 

cases. Above all else, the history of the case guid-­

ance system is quite brief and the whole system has 

not yet matured; thus, the total output is relatively 

low. Moreover, the unbalanced distribution is close-­

ly linked to the nature of case law. Unlike the adop-­

tion of enacted statutes that are drafted and revised 

so as to cover all subjects, the development of case 

law depends wholly on whether there are typical 

cases and high quality decisions in judicial practice; 

therefore, this will necessarily be a gradual case-­by-­

case process exhibiting great randomness. 

According to Chart 1.4.6 and Chart 1.4.7, since 

the 7th batch the SPC has deliberately issued the 

same type of cases in groups (with the exception of 

the 11th batch), and the numbers of both the groups 

and the cases in those groups have increased. The 

7th batch has a group of cases on anti-­unfair com-­

petition (Nos. 29–30); the 8th batch has a group of 

cases on enforcement reconsideration (Nos. 34–37); 

the 9th batch has a group of cases on the refusal by 

-­

cates (Nos. 38–39) and a group of cases on national 

compensation (Nos. 42–44); the 10th batch has a 

and a group of cases concerning violation of soft-­

ware copyrights (Nos. 48–49); and the 11th batch 

has a group of cases on the property rights attach-­

among different batches, such as Case No. 4 in the 

1st batch and Case No. 12 in the 3rd batch; these are 

both about how to apply for a reprieve from a death 

penalty sentence in intentional murder cases stem-­

ming from disputes in romantic relationships. Case 

No. 8 in the 2nd batch and Case No. 9 in the 3rd 

batch are both related to the dissolution and liqui-­

distribution of the final courts corresponding to the first 11 batches of guiding cases from 
2011 to 2015. Except for the 13 cases decided by the SPC, the other 43 cases were 
selected from 14 provincial administrative divisions; this means that most provinces have 
not produced any guiding cases yet. Among the above 14 provincial administrative 
divisions, Shanghai, Jiangsu and Zhejiang are the top three provinces with respect to the 
output of guiding cases. It should be noted that those three provinces belong to the 
Yangtze River Delta, which is the most developed area in China nowadays. Therefore, 
although it is not absolutely established, we can infer that the geographic distribution of 
the guiding cases’ final courts is positively correlated with the economic development 
level.  

1.4. Categories, Subjects and Groups of Cases 
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and Case No. 41 of the 9th batch are both about the 

legality and reasonableness of an administrative in-­

stitution’s withdrawing land-­use rights.

In a civil law system, the established line (or 

for case law and actually has been considered as a 

secondary legal source.  Up to now, however, it is 

hard to conclude that the groups of guiding cases 

described above are the same as established lines of 

precedents because, on the one hand, there is insuf-­

are the leading cases in judicial practice. And on the 

other hand, for most groups the key points of judg-­

not identical, which means that although the SPC 

 Fon/Parisi

issued cases having the same subject in a group, 

the adjudicatory rules in them do not focus on the 

same issues. Nevertheless, a potential trend might 

be found in Case No. 4 and Case No. 12.

Both Case No. 4 and Case No. 12 show the inten-­

tion of the SPC to control the implementation of the 

death penalty. Interestingly, although Case No. 4 was 

issued on December 20, 2011, and Case No. 12 was 

issued almost one year later, on September 18, 2012, 

same day (May 3, 2010), and both the substantive is-­

sues and procedures of those two cases are extremely 

similar. From a procedural perspective, both cases 

and then at second instance by the higher courts, and 

both instances held in favor of the death penalty with 

the holdings of both cases and sent them back to the 

 

 

 

 

Chart 1.4.1 shows the categories of guiding cases in the past five years: the quantity 
of civil cases was the highest (48%), whereas the numbers for the other three categories, 
criminal cases (16%), administrative cases (21%) and civil procedure cases (14%), are a 
bit lower. From Charts1.4.2, 1.4.3, 1.4.4 and1.4.5, it can be concluded that, up to now, 
guiding cases have not yet been capable of covering all fields. Generally, guiding cases 
are dispersed in different subjects in unbalanced quantities; for instance, some areas, such 
as contracts and unfair competition disputes in civil cases, have accumulated more cases 
than other areas. 
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Yangtze River Delta, which is the most developed area in China nowadays. Therefore, 
although it is not absolutely established, we can infer that the geographic distribution of 
the guiding cases’ final courts is positively correlated with the economic development 
level.  
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second instance courts for retrial. After retrial, both 

higher courts held for a partial reprieve, staying im-­

position of the death sentence for two years but simul-­

taneously limiting the right of further commutation. 

Concerning substantive issues, despite minor differ-­

ences, the facts of both cases share many similarities: 

(1) both cases are intentional murders; (2) both cases 

stemmed from disputes in romantic relationships; 

(3) both defendants confessed and showed remorse 

for their crimes; (4) both defendants or their relatives 

actively compensated the economic losses of the vic-­

not forgive the defendants. 76 Although it is a little 

odd that the SPC issued two similar cases decided on 

the same day in different batches, the most possible 

explanation might be that the SPC intended to use 

in Case No. 4, thus controlling the imposition of the 

death penalty. Thereby, we could say those two cases 

also comprise a line of precedent to a certain degree.

Reviewing Chart 2.1.1 and Chart 2.1.2, we need 

76 Notice on the Issuance of the 1st Batch of Guiding Cases (supra note 

3), Guiding Case No. 4. Notice on the Issuance of the 3rd Batch of Guid-­Guid-­

ing Cases (݇ѢথᏗ㄀ϝᡍᣛᇐᗻḜ՟ⱘ䗮ⶹ) (promulgated by the 

Sup. People’s Ct., Fa [2012] No. 227, effective September 18th, 2012), 

2016), Guiding Case No. 12.

courts for all guiding cases with both an overall per-­

spective and one looking at each batch. Generally 

speaking, all four layers of the courts make up a sub-­

stantial proportion among the 11 batches of guiding 

cases. The percentage of cases from the higher courts 

is the greatest among all layers of courts (30%); the 

second highest is held by the cases from the SPC 

(27%); following that are the cases from the interme-­

diate courts (23%); and the percentage of the cases 

from the local courts is the lowest (20%). Concretely, 

various hierarchical levels changes among differ-­

the 6th batch, which are mainly comprised of cases 

from the local courts and the intermediate courts, 

the percentages of cases from these two layers of 

these two layers of courts, especially from the local 

courts, is obviously declining; conversely, the pro-­

portion of cases from the higher courts and the SPC 

is increasing. This holds true especially in the 11th 

batch; although only four cases were released, all of 

them come from higher courts and the SPC.

Chart 2.1.3 shows that most guiding cases were 

heard by two instances (63%); only 21% of the guid-­

ing cases were heard at only one instance, which 

is a little higher than the percentage of local court 

cases (20%). The percentage of guiding cases heard 

by more than two instances, such as the retrial or 
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than other areas. 
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review of a death sentence procedure, is very low 

at only 16%.

It can be discerned from the above statistics that, 

on account of the two-­instance system and the dis-­

tribution of jurisdiction mechanism, most guiding 

cases originated as second instance decisions; mean-­

while, a considerable proportion of guiding cases 

-­

stance cases, which is perhaps the most unique Chi-­

nese case law characteristic. As has been mentioned, 

it is currently impractical to fundamentally reform 

the two-­instance system and the distribution of ju-­

risdiction given the need to maintain the uniformity 

of the adjudicatory process of lower courts, namely 

the local courts and the intermediate courts, both 

of which handle a very large percent of the whole 

country’s caseload. Therefore, the SPC must select 

guiding cases from their decisions since it rarely has 

the opportunity to review cases decided by those 

courts through normal appeal or retrial procedures. 

-­

ments is questionable. First of all, the main task of 

-­

sis of precedents should be put on the application 

of law. Normally, it is quite likely that the quality of 

requirements of guiding cases; thus, many of them 

issued as guiding cases, as analyzed under Section 

3 of this Part (The Editing of Guiding Cases). Fur-­

thermore, the judicial decision-­making process and 

the external selection process must be balanced. The 

selection of guiding cases is a kind of administrative 

process, whereas case law is a judicial mechanism 

in nature. One author has argued that the selection 

of guiding cases deviates from a judicial nature. 77 

Thus, in order to maintain the judicial nature of the 

case guidance system and harmonize the relation-­

ship between the decision-­making process and the 

selection process, the latter must be restricted to a 

necessary and proportional extent. That is to say, the 

selection process only can be used to overcome the 

77 See QIN Zongwen (supra note 18), pp. 99–106. Also see SONG Xiao (su-­

18,2012, their final judgments were actually delivered on the same day (May 3, 2010), 
and both the substantive issues and procedures of those two cases are extremely similar. 
From a procedural perspective, both cases were heard at first instance by the intermediate 
courts and then at second instance by the higher courts, and both instances held in favor 
of the death penalty with immediate execution. However, the SPC overruled the holdings 
of both cases and sent them back to the second instance courts for retrial. After retrial, 
both higher courts held for a partial reprieve, staying imposition of the death sentence for 
two years but simultaneously limiting the right of further commutation. Concerning 
substantive issues, despite minor differences, the facts of both cases share many 
similarities: (1) both cases are intentional murders; (2) both cases stemmed from disputes 
in romantic relationships; (3) both defendants confessed and showed remorse for their 
crimes; (4) both defendants or their relatives actively compensated the economic losses of 
the victims’ relatives; and (5) both the victims’ relatives did not forgive the defendants.75 
Although it is a little odd that the SPC issued two similar cases decided on the same day 
in different batches, the most possible explanation might be that the SPC intended to use 
Case No. 12 to reaffirm and emphasize its viewpoints in Case No. 4, thus controlling the 
imposition of the death penalty. Thereby, we could say those two cases also comprise a 
line of precedent to a certain degree. 

2. The Selection Process for Guiding Cases 

2.1. The Hierarchical Position of the Final Court 

 

75 Notice on the Issuance of the 1st Batch of Guiding Cases (supra note 2), Guiding Case No. 4. Notice on the Issuance 
of the 3rd Batch of Guiding Cases ( ) (promulgated by the Sup. People’s Ct., Fa 
[2012] No. 227, effective September 18th, 2012), CLI.3.185507 (available at <www.chinalawinfo.com> visited March 
23th, 2016), Guiding Case No. 12. 

0 
2 
4 
6 
8 

10 

1st 
batch 

2nd 
batch 

3rd 
batch 

4th 
batch 

5th 
batch 

6th 
batch 

7th 
batch 

8th 
batch 

9th 
batch 

10th 
batch 

11th 
batch 

Chart 2.1.1: Hierarchical Positions of Final Courts in Each Batch 
(2011–2015) 

the SPC 

higher courts 

intermediate courts 

local courts 

 

Reviewing Chart 2.1.1 and Chart 2.1.2, we need to observe the hierarchical 
distribution of final courts for all guiding cases with both an overall perspective and one 
looking at each batch. Generally speaking, all four layers of the courts make up a 
substantial proportion among the 11 batches of guiding cases. The percentage of cases 
from the higher courts is the greatest among all layers of courts (30%); the second highest 
is held by the cases from the SPC (27%); following that are the cases from the 
intermediate courts (23%); and the percentage of the cases from the local courts is the 
lowest (20%). Concretely, the ratio of guiding cases judged by final courts of various 
hierarchical levels changes among different batches. With the exception of the 5th batch 
and the 6th batch, which are mainly comprised of cases from the local courts and the 
intermediate courts, the percentages of cases from these two layers of courts are lower 
than 50% in all other batches. In the last five batches, the proportion of cases from these 
two layers of courts, especially from the local courts, is obviously declining; conversely, 
the proportion of cases from the higher courts and the SPC is increasing. This holds true 
especially in the 11th batch; although only four cases were released, all of them come 
from higher courts and the SPC. 

Chart 2.1.3 shows that most guiding cases were heard by two instances (63%); 
only21% of the guiding cases were heard at only one instance, which is a little higher 
than the percentage of local court cases (20%).The percentage of guiding cases heard by 
more than two instances, such as the retrial or review of a death sentence procedure, is 
very low at only 16%. 

It can be discerned from the above statistics that, on account of the two-instance 
system and the distribution of jurisdiction mechanism, most guiding cases originated as 
second instance decisions; meanwhile, a considerable proportion of guiding cases come 
from the lowest trial courts or other first instance cases, which is perhaps the most unique 
Chinese case law characteristic. As has been mentioned, it is currently impractical to 
fundamentally reform the two-instance system and the distribution of jurisdiction given 
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cannot replace it. Thereby, guiding cases are to be 

selected from judgments that have gone through all 

possible steps within the judicial decision-­making 

instance cases has obviously declined in the last 

seve ral batches.

Compared with the texts of the Provisions and 

the Rules for Implementation, the SPC has made some 

adjustments regarding the selection procedure for 

guiding cases. 

Generally, under the Provisions, there are two 

approaches for selection: (1) the candidate cases are 

recommended by lower courts, layer by layer, and 

(2) the candidate cases are recommended by relevant 

divisions of the SPC. 78 Under the second approach, 

the relevant divisions of the SPC can only recom-­

of the SPC, but they do not have authority to review 

and decide guiding cases. For both approaches, the 

-­

tee of the SPC occupy the dominant positions: the 

-­

ommended cases and issue opinions; after that, the 

and their opinions to the relevant president or vice-­

president who is in charge of case guidance issues; 

those cases to the Judicial Committee, which only 
 79

78 The Provisions (supra note 2), (Art. 4 Where any trial division of the 

SPC deems that a valid judgment rendered by this Court or the local 

court at any level complies with Article 2 of these Provisions, the trial 

Where a higher court or the Military Court of the People’s Liberation 

Army deems that a valid judgment of this Court or a court within its ju-­

risdiction complies with Article 2 of these Provisions, upon deliberation 

and decision of the Judicial Committee of this Court, it may recommend 

-­

termediate court or a local court deems that any of its valid judgments 

comply with Article 2 of these Provisions, upon deliberation and decision 

of the Judicial Committee of this Court, it shall report to the higher courts 

level by level, and suggest that the higher court recommend such a judg-­

79 Id, Art. 3, Art. 6.

By contrast, the Rules for Implementation make 

two main adjustments on the basis of the above 

structure. Firstly, the function of the SPC divisions 

has been enhanced. In addition to recommending 

candidate cases, the SPC divisions also have the au-­

thority to review candidate cases. 80 Secondly, con-­

cerning the approach of recommending candidate 

cases by the lower courts, the role of higher courts 

has been highlighted. Their responsibilities are not 

simply limited to recommending candidate cases to 

the SPC; rather they also operate and supervise the 

case guidance system and ensure the quality of can-­

didate cases in their jurisdictions. 81

The SPC seldom discloses the detailed selection 

process of each guiding case when guiding cases are 

-­

rial allowing us to evaluate the practical operation 

of the selection procedure. But fortunately, the 2014 

sixth volume of the People’s Judicature (Cases) com-­

-­

ing the selection process of each case, 82 and through 

this we can both learn more about the practical op-­

eration of the selection process and explain why the 
Rules for Implementation have made adjustments.

Firstly, under the approach of recommenda-­

tion by lower courts, the higher courts absolutely 

show the most active role according to Chart 2.2.1. 

Not only did they initiate the guiding case selection 

process in a majority of instances for cases decided 

started such a procedure for some cases decided 

by the intermediate courts (Nos. 1, 10, 17 and 19) 

as well as the local courts within their territorial 

jurisdiction (Nos. 14 and 18). Only a very few in-­

termediate courts initiated the selection process for 

80 The Rules for Implementation (supra note 4), (Art 4. 2 The trial divi-­

sions of the SPC shall be in charge of the recommendation and examina-­

tion of guiding cases, among others, and designate special persons to be 

responsible for liaison work).

81 Id, (Art. 4 … The higher courts shall be in charge of the recommen-­

dation and survey of, and supervision over guiding cases within their 

jurisdictions, among others. A potential guiding case recommended to 

the SPC by a higher court shall be determined by the judicial committee 

upon deliberation, or approved by the judicial committee by a simple 

majority…).

82 The People’s Judicature (Cases) 2014, No. 6, pp. 4–110.

SPC occupy the dominant positions: the Case Guidance Office has the power to review 
recommended cases and issue opinions; after that, the Case Guidance Office is to submit 
candidate cases and their opinions to the relevant president or vice-president who is in 
charge of case guidance issues; finally, the president or vice-president transfers those 
cases to the Judicial Committee, which only has the power to make a final 
determination.78 

By contrast, the Rules for Implementation make two main adjustments on the basis of 
the above structure. Firstly, the function of the SPC divisions has been enhanced. In 
addition to recommending candidate cases, the SPC divisions also have the authority to 
review candidate cases. 79  Secondly, concerning the approach of recommending 
candidate cases by the lower courts, the role of higher courts has been highlighted. Their 
responsibilities are not simply limited to recommending candidate cases to the SPC; 
rather they also operate and supervise the case guidance system and ensure the quality of 
candidate cases in their jurisdictions.80 

The SPC seldom discloses the detailed selection process of each guiding case when 
guiding cases are issued. Thus, we do not have much first-hand material allowing us to 
evaluate the practical operation of the selection procedure. But fortunately, the 2014 sixth 
volume of the People’s Judicature (Cases)compiled the first five batches of guiding cases, 
including the selection process of each case,81and through this we can both learn more 
about the practical operation of the selection process and explain why the Rules for 

Implementation have made adjustments. 

 

Firstly, under the approach of recommendation by lower courts, the higher courts 
absolutely show the most active role according to Chart 2.2.1. Not only did they initiate 
the guiding case selection process in a majority of instances for cases decided by 

78Id, Art. 3, Art. 6. 
79 The Rules for Implementation (supra note 3), (Art 4. 2 The trial divisions of the SPC shall be in charge of the 
recommendation and examination of guiding cases, among others, and designate special persons to be responsible for 
liaison work). 
80Id, (Art. 4 …. The higher courts shall be in charge of the recommendation and survey of, and supervision over 
guiding cases within their jurisdictions, among others. A potential guiding case recommended to the SPC by a higher 
court shall be determined by the judicial committee upon deliberation, or approved by the judicial committee by a 
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81The People’s Judicature (Cases) 2014, No. 6, pp. 4-110. 
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their own cases (Nos. 2, 6, 9, 16 83); moreover, local 

courts did not participate in the selection process at 

all. Therefore, it is understandable that the SPC has 

highlighted the role of higher courts in the selection 

procedure in the Rules for Implementation.

Secondly, under the approach of recommenda-­

tion by SPC divisions, there are two types of cases: 

the cases decided by SPC divisions (Nos. 7 and 20) 

and the cases decided by lower courts. For the sec-­

ond type of cases, SPC divisions may recommend 

decisions made by lower courts under three pos-­

sible circumstances: (i) where a lower court trying 

the case requested an advisory opinion from an 
 84 (ii) where a lower 

court sentenced a defendant to the death penalty 

with immediate execution and the case was subject 

to mandatory review by the criminal division of the 

SPC (Nos. 4 and 12); and (iii) where a lower court 

submitted its judgment to a relevant SPC division in 

order to participate in the selection of typical cases 

-­

stances, although divisions of the SPC did not de-­

contributed to or controlled those decisions.

For the internal review process of the SPC, differ-­

ent approaches entail distinct procedures. Under the 

approach of recommendation by the lower courts, 

usually, the higher courts submitted candidate cases 

researched and discussed those candidate cases and 

then sent them to relevant SPC divisions. After be-­

ing reviewed with substantive opinions, those cases 

would then be sent back to the Case Guidance Of-­

-­

meetings and then submitted them to relevant SPC 

leaders who transmitted those cases to the Judicial 

-­

proach of recommendation by SPC divisions, it was 

normally the case that relevant divisions recom-­

mended candidate cases to the Case Guidance Of-­

modifying those candidate cases, the Research Of-­

 would then submit them to relevant leaders, 

decision. In all 22 cases, 18 cases had substantive 

83

initiated by the trial court, the Shanghai Maritime Court.

84 In order to foster guiding cases, the SPC has institute a follow-­up 

mechanism for this kind of case. See HU Yunteng (㚵ѥ㝒 -­

prove the Selection and Application of Guiding Cases (བԩخདḜ՟ᣛ
ᇐⱘ䗝㓪Ϣ䗖⫼Ꮉ԰), China Trial (Ё೑ᅵ߸ᮄ䯏᳜ߞ) 2011, No. 9, p. 83.

-­

-­

piling guiding cases. Thereby, we could deduce from above information 

 

review opinions authored by relevant divisions of 

from the Judicial Committee, whose opinions on 

other cases are very general, such as “conforming to 

Art. 2 of the Provisions” 86, “having guiding effect” or 

“approving of being selected as guiding case”; and 

opinions on any case. The practical realities dictat-­

the review procedure may offer an explanation as to 

 
Rules for Implementation.

No. 7 deserves more attention. The Judicial Com-­

of the case was delivered on July 6, 2011 by the SPC. 

This kind of situation should be avoided in the fu-­

ture since one of the most important prerequisites 

effective. 87Additionally, the guiding function of the 

Judicial Committee should be limited to the macro-­

level. 88Accordingly, it should principally respect the 

judicial decision-­making process and the review 

opinions issued by the SPC divisions; exceptionally, 

-­

ent divisions, the Judicial Committee may make the 

Both the Provisions and the Rules of Implementa-­
tion have opened the selection process of guiding 

cases to all kinds of social actors, especially academ-­

ics. The Rules of Implementation empower academics 

with the right to directly recommend candidate cas-­
 89 -­

ever, according to the empirical data, up to now 

86 The Provisions (supra note 2), (Art. 2 The term “guiding cases” as 

mentioned in these Provisions means cases whose judgments have come 

into force and which satisfy the following conditions: 1. attract wide at-­

tention from society; 2. the legal provisions are, to a greater degree, on the 

87 See Id, Art. 2; Also see The Rules for Implementation (supra note 4), 

Art. 2.

88 See Comprehensively Deepening Reform of the People’s Courts (sup-­

ra note 38), Art. 32.

89 -­

uty, CPPCC member, expert, scholar, lawyer, or any other person from 

the general public concerned about trial or enforcement by the people’s 

court, deems that a valid judgment of a people’s court complies with Ar-­

ticle 2 of these Provisions, the said person may recommend the judgment 

to the original people’s court that rendered the valid judgment.). The 

congress, a member of the political consultative conference, a people’s 

assessor, an expert, a scholar, an attorney or any other member of the so-­

ciety concerned with the trial and enforcement of the people’s courts may 

recommend a case satisfying the conditions of a guiding case to the peo-­

ple’s court which originally tried the case and has rendered an effective 

of the Case Guidance Expert Committee may recommend a case satisfy-­
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the entire selection process has been monopolized 

mainly by the judiciary; the contributions of exter-­

nal actors are comparably limited.

On the one hand, based on the data regarding 

guiding cases, in all 22 cases, only two cases (Nos. 

-­

mental departments during the internal review pro-­

cess of the SPC.

On the other hand, the contribution of academ-­

ics has also been very limited. The data from Chart 

2.3.1 is from the two biggest databases in China, 

“pkulaw” and “CNKI” (http://www.cnki.net). It 

indicates the research situation of academics both 

before and after the issuance of guiding cases, and 

shows a comparison with the research conducted by 

the judiciary. According to those curves, we can de-­

termine following:

Firstly, before the issuance of guiding cases, it 

is obvious that academics paid less attention to the 

original judgments of those candidate cases than 

the judiciary. 64% of the guiding cases’ original 

judgments (36) have case notes written by judges or 

were selected as typical cases in certain areas. Nor-­

mally, the case notes consisted of the main content 

of judgments and simple commentaries, and most 

authors of the case notes were the judges who de-­

cided the cases. Additionally, the main platforms for 

their publication were The People’s Judicature (Cases) 
and The Newspaper of the People’s Court. Those cases 

selected as typical cases can be divided into three 

categories: (1) original judgments selected as Ga-­

zette cases by the SPC; (2) original judgments se-­

lected as typical cases in certain areas and issued 

by the SPC; and (3) original judgments selected as 

typical cases by lower courts. Some cases may be 

covered by two or more categories simultaneously, 

Case No. 46 that were simultaneously selected as 

typical cases and Gazette cases and on which judges 

have written case notes. They are truly the “super 

star” cases within the judicial system. Nevertheless, 

only 28% of the guiding cases’ original judgments 

(16) were referred to in academic literature before 

issuance, and most of the time in articles that do not 

focus on the individual case. Furthermore, the core 

legal journals, such as those within the list of CSSCI, 

demonstrate little interest in such a manner of case 

study. 90

Secondly, the academic passion for guiding 

with the above-­described research situation before 

issuance. 73% of the guiding cases (41) have been 

referred to in academic articles, a considerable per-­

centage of which focus on an individual case and 

are published in core legal journals. 

Therefore, the current case study conducted by 

academics cannot undertake the task of shaping 

case law because: (1) research focusing on guiding 

cases that already have precedential force cannot 

contribute to the process of producing precedents. 

(2) More seriously, the current case study does not 

ratio decidendi. 91 (3) Strictly 

speaking, most case studies authored by academics 

are not real case notes or comments on individual 

cases but research related to cases; the purpose of 

citing cases just serves in the argumentation of the 

90

91 XIE Gen (㾷Ѭ), Rethinking Case Study (Ḝ՟ⷨおডᗱ), Tribune of Po-­Po-­

litical Science and Law (ᬓ⊩䆎യ) 2008, No. 4 p. 7.

from Chart 2.3.1 is from the two biggest databases in China, “pkulaw” and “CNKI” 
(http://www.cnki.net).It indicates the research situation of academics both before and 
after the issuance of guiding cases, and shows a comparison with the research conducted 
by the judiciary. According to those curves, we can determine following: 

 

 Firstly, before the issuance of guiding cases, it is obvious that academics paid less 
attention to the original judgments of those candidate cases than the judiciary. 64% of the 
guiding cases’ original judgments (36) have case notes written by judges or were selected 
as typical cases in certain areas. Normally, the case notes consisted of the main content of 
judgments and simple commentaries, and most authors of the case notes were the judges 
who decided the cases. Additionally, the main platforms for their publication were The 

People’s Judicature (Cases) and The Newspaper of the People’s Court. Those cases 
selected as typical cases can be divided into three categories: (1) original judgments 
selected as Gazette cases by the SPC; (2) original judgments selected as typical cases in 
certain areas and issued by the SPC; and (3) original judgments selected as typical cases 
by lower courts. Some cases may be covered by two or more categories simultaneously, 
such as the original judgments of Case No. 45 and Case No. 46 that were simultaneously 
selected as typical cases and Gazette cases and on which judges have written case notes. 
They are truly the “super star” cases within the judicial system. Nevertheless, only 28% 
of the guiding cases’ original judgments (16) were referred to in academic literature 
before issuance, and most of the time in articles that do not focus on the individual case. 
Furthermore, the core legal journals, such as those within the list of CSSCI, demonstrate 
little interest in such a manner of case study.89 

 Secondly, the academic passion for guiding cases after their issuance reflects a sharp 
contrast with the above-described research situation before issuance. 73% of the guiding 

89 We only could find 4 original judgments of guiding cases (Nos. 38, 45, 48 and 49) that are referred to in articles in 
core legal journals. 
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theses. 92 (4) There is not yet a well-­established plat-­

form, such as a journal or review, for the publication 

of case notes. 93

the function of academics should be enhanced. As 

one scholar has pointed out, the case notes written 

by judges are mainly illustrations or explanations 

of judgments, lacking academic critique and theo-­

retical analysis; thus, they cannot replace the role of 

academic case research. 94 The case study conducted 

by academics is pivotal for rebuilding the case law 

environment and tradition. To achieve future im-­

provement, academics should enhance their coop-­

eration with the judiciary and pay more attention to 

the typical cases published by the SPC. Meanwhile, 

academics should also develop a well-­accepted pat-­

tern for case study, such as one addressing the struc-­

ture, methodology and publishing platform for case 

notes.

Chart 3.1.1 indicates the average length of the 

fact and reasoning sections of the guiding cases 

-­

tion of the two curves, the SPC has changed its at-­

titude towards the editing of guiding cases. Firstly, 

batches, but it tends to become longer, especially in 

batches, the average length of the factual section of 

the judgment is a bit longer than that of the reason-­

of the reasoning section has exceeded the average 

92 See HE Jian (supra note 32), pp. 172, 176, 183; Also see XIE Gen (supra 

93 See HE Jian (supra note 32), pp. 178–184.

94 See XIE Gen (supra note 91), p. 6. 

length of the factual section, except for the 9th batch. 

while that of the reasoning section is 1,073 words. 

Thereby, it can be inferred that the soundness of rea-­

soning has gradually gained an increasing impor-­

tance during the editing process of guiding cases.

version of guiding cases is inadequate to establish 

their concrete editing process. Thus, the next part 

will undertake a case-­by-­case comparison of texts in 

original judgments in order to explore and evaluate 

the editing of guiding cases.

This part of the research searched out the original 

biggest databases for judicial decisions, “pkulaw” 

and “Judicial Opinions of China” (http://www. 

court.gov.cn/zgcpwsw/). Ultimately, 33 original 

judgments were found,

Chart 3.2.1 shows that the search results for origi-­

nal judgments have no obvious connection with 

the time of issuance; for example, all original judg-­

ments of the 3rd batch have been found, while only 

half of the 10th and 11th batches could be found. 

In accordance with Chart 3.2.2, the search results 

for original judgments is directly related to the hi-­

judgment: the higher the level of the court, the gre-­

ater the likelihood that the original judgment could 

be found. According to Chart 3.2.3, except for the 

cases decided by the SPC, the geographic distribu-­

judges, which include the content of judgments. But we have precluded 

this kind of form since they may modify or supplement the original judg-­

cases (41) have been referred to in academic articles, a considerable percentage of which 
focus on an individual case and are published in core legal journals.  

Therefore, the current case study conducted by academics cannot undertake the task 
of shaping case law because: (1) research focusing on guiding cases that already have 
precedential force cannot contribute to the process of producing precedents. (2)More 
seriously, the current case study does not yet show a distinct awareness for finding 
leading cases and refining their ratio decidendi.90 (3) Strictly speaking, most case studies 
authored by academics are not real case notes or comments on individual cases but 
research related to cases; the purpose of citing cases just serves in the argumentation of 
the theses.91 (4) There is not yet a well-established platform, such as a journal or review, 
for the publication of case notes.92 

However, as a point of long-term consideration, the function of academics should be 
enhanced. As one scholar has pointed out, the case notes written by judges are mainly 
illustrations or explanations of judgments, lacking academic critique and theoretical 
analysis; thus, they cannot replace the role of academic case research.93 The case study 
conducted by academics is pivotal for rebuilding the case law environment and tradition. 
To achieve future improvement, academics should enhance their cooperation with the 
judiciary and pay more attention to the typical cases published by the SPC. Meanwhile, 
academics should also develop a well-accepted pattern for case study, such as one 
addressing the structure, methodology and publishing platform for case notes. 

3. The Editing of Guiding Cases  

3.1. Average Length of Guiding Cases 

 

Chart 3.1.1 indicates the average length of the fact and reasoning sections of the 

90 XIE Gen ( ), Rethinking Case Study ( ), Tribune of Political Science and Law ( ) 2008, 
No. 4 p. 7. 
91 See HE Jian (supra note 31), pp. 172, 176, 183; Also see XIE Gen (supra note 90), p. 5.  
92 See HE Jian (supra note 31), pp. 178-184. 
93 See XIE Gen (supra note 90), p. 6.  
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tion of the original judgments that could be found 

related to the geographic distribution of the guiding 

as Shanghai, Jiangsu, Zhejiang and Tianjin – which 

have produced far more guiding cases than other 

areas – more original judgments could be found, es-­

pecially for Shanghai.

The above data actually reveals the situation of 

judgments published before the national reform re-­

sulting in the publication of all judgments online. 

Before such reform, the courts had no mandatory 

obligation to publish all of their judgments, and 

there was also no national platform for publishing 

judgments. The courts found at higher hierarchi-­

cal positions and in developed areas are of a higher 

awareness and demonstrate a greater willingness 

to publish their judgments. The poor disclosure of 

judgments used to be one of the biggest complaints 

from academics, and it was claimed to be a reason 

for underdeveloped case study. 96 After the launch-­

ing of “Judicial Opinions of China”, which has been 

alleged to be the biggest judicial opinion website 

in the world, 97 the above situation might improve 

since all courts have the obligation to publish their 

judgments on such a website. 

96 XIE Gen (supra note 91), p. 9. 

97

(Ё೑ⳂࠡᏆᓎ៤ܼ⧗᳔໻㺕߸᭛к㔥), (available at <http://www. 

Janu-­

ary

guiding cases found in each batch. As reflected by the interaction of the two curves, the 
SPC has changed its attitude towards the editing of guiding cases. Firstly, the average 
length is quite short in the first several batches, but it tends to become longer, especially 
in the last several batches. Secondly, in the first four batches, the average length of the 
factual section of the judgment is a bit longer than that of the reasoning section; since the 
5th batch, the average length of the reasoning section has exceeded the average length of 
the factual section, except for the 9th batch. Furthermore, considering all 56 guiding 
cases, the average length of the factual section is 915 words, while that of the reasoning 
section is 1,073 words. Thereby, it can be inferred that the soundness of reasoning has 
gradually gained an increasing importance during the editing process of guiding cases. 

However, the data above regarding the final version of guiding cases is inadequate to 
establish their concrete editing process. Thus, the next part will undertake a case-by-case 
comparison of texts in their final form as guiding cases with their form as original 
judgments in order to explore and evaluate the editing of guiding cases. 

3.2. Search Results of Original Judgments 

 

 

4 4 4 4 
6 

4 5 6 7 8 

4 3 2 
4 

2 2 
0 

3 
6 5 4 

2 

1st 
batch 

2nd 
batch 

3rd 
batch 

4th 
batch 

5th 
batch 

6th 
batch 

7th 
batch 

8th 
batch 

9th 
batch 

10th 
batch 

11th 
batch 

Chart 3.2.1: Search Results for Original Judgments in Each Batch 

total of guiding cases number of original judgments found in databases 

15 17 
13 11 12 14 

6 
1 

the SPC higher courts intermediate courts local courts 

Chart 3.2.2: Search Results for Original Judgments at Each Court 
Level  

guiding cases in total original judgments found in databases 

guiding cases found in each batch. As reflected by the interaction of the two curves, the 
SPC has changed its attitude towards the editing of guiding cases. Firstly, the average 
length is quite short in the first several batches, but it tends to become longer, especially 
in the last several batches. Secondly, in the first four batches, the average length of the 
factual section of the judgment is a bit longer than that of the reasoning section; since the 
5th batch, the average length of the reasoning section has exceeded the average length of 
the factual section, except for the 9th batch. Furthermore, considering all 56 guiding 
cases, the average length of the factual section is 915 words, while that of the reasoning 
section is 1,073 words. Thereby, it can be inferred that the soundness of reasoning has 
gradually gained an increasing importance during the editing process of guiding cases. 

However, the data above regarding the final version of guiding cases is inadequate to 
establish their concrete editing process. Thus, the next part will undertake a case-by-case 
comparison of texts in their final form as guiding cases with their form as original 
judgments in order to explore and evaluate the editing of guiding cases. 

3.2. Search Results of Original Judgments 
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This part of the research searched out the original judgments of all 56 guiding cases 
in both of the two biggest databases for judicial decisions, “pkulaw” and “Judicial 
Opinions of China” (http://www.court.gov.cn/zgcpwsw/). Ultimately, 33 original 
judgments were found,94 accounting for about 59%. Chart 3.2.1 shows that the search 
results for original judgments have no obvious connection with the time of issuance; for 
example, all original judgments of the 3rd batch have been found, while only half of the 
10th and 11th batches could be found. In accordance with Chart 3.2.2, the search results 
for original judgments is directly related to the hierarchical position of the court 
delivering the final judgment: the higher the level of the court, the greater the likelihood 
that the original judgment could be found. According to Chart 3.2.3, except for the cases 
decided by the SPC, the geographic distribution of the original judgments that could be 
found related to the geographic distribution of the guiding case’s final court. In the more 
developed areas, such as Shanghai, Jiangsu, Zhejiang and Tianjin –which have produced 
far more guiding cases than other areas – more original judgments could be found, 
especially for Shanghai. 

The above data actually reveals the situation of judgments published before the 
national reform resulting in the publication of all judgments online. Before such reform, 
the courts had no mandatory obligation to publish all of their judgments, and there was 
also no national platform for publishing judgments. The courts found at higher 
hierarchical positions and in developed areas are of a higher awareness and demonstrate a 
greater willingness to publish their judgments. The poor disclosure of judgments used to 
be one of the biggest complaints from academics, and it was claimed to be a reason for 
underdeveloped case study.95 After the launching of “Judicial Opinions of China”, which 
has been alleged to be the biggest judicial opinion website in the world,96 the above 
situation might improve since all courts have the obligation to publish their judgments on 

94 For some guiding cases, we could find relevant case notes written by judges, which include the content of judgments. 
But we have precluded this kind of form since they may modify or supplement the original judgments. The guiding 
cases for which we could find original judgments are: Nos. 1, 3, 4, 6, 8, 9, 10, 11, 12, 15, 16, 19, 20, 27, 29, 30, 32, 33, 
34, 35, 36, 37, 38, 40, 42, 43, 44, 46, 47, 48, 52, 55 and 56. 
95 XIE Gen (supra note 90), p. 9.  
96 China Has Built the Biggest Judicial Opinions Website on the World ( ), 
(available at <http://www.chinacourt.org/article/detail/2015/12/id/1761060.shtml> visited January 5th, 2016.) 
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For all the found original judgments, the aver-­

of the fact section is 3,224 words and the average 

contrast, in their guiding case versions, the average 

fact section is 1,001 words and the average length of 

the reasoning section is 1101 words. From this data, 

we can deduce the following: (1) one general style 

of Chinese judgments in judicial practice is that the 

length of the fact section is much longer than that of 

the reasoning section; (2) for the guiding case ver-­

sions, the average length of the fact and reasoning 

sections are very close, but the latter is a bit longer; 

(3) generally, the guiding cases’ texts cut down the 

length of original judgments, the average shorten-­

-­

Nevertheless, unlike the overall length and the fact 

section – where both of them are abridged in every 

case – the length of the reasoning section is supple-­

mented in some cases and abridged others. 

According to Chart 3.3.1, the tendency of short-­

ening both the whole length and the fact section is 

gradually declining. Such tendency coincides with 

the increasing tendency of the curves showing the 

average length of guiding case versions in Chart 

-­

ing case versions and their original judgments is in-­

creasing.

By a case-­by-­case comparison of original judg-­

ments with their guiding case versions, we can 

identify the following measures as always being 

used to compress the length and content of the orig-­

inal judgments, especially the fact section: (1) omit-­

ting procedural issues; (2) omitting evidence related 

issues; (3) omitting or simplifying the complaints, 

answers and other arguments submitted by the par-­

ties; (4) omitting or simplifying the facts unrelated 

 98

-­

ments of the SPC in compiling the basic facts of 

guiding cases: distilling key points in the judgments 

and concise expression. 99

Chart 3.4.1 shows that unlike the full length and 

the fact section, the curve indicating the change in 

the length of reasoning section of guiding cases is 

The reasoning section is abridged in 21 guiding cas-­

reasoning section in 10 guiding cases was supple-­

mented or lengthened, with the average increase in 

length being by 82%. The chart illustrates the length 

of guiding cases after their length is adjusted, be-­

cause among all the guiding cases it is common that 

the reasoning section of a single case may be simul-­

taneously compressed and supplemented. Thus, 

even if a guiding case is shortened, certain content 

may also be added to its reasoning section and vice 

versa.

98 This is not absolutely true for all cases. For instance, Guiding Case No. 

99 HU Tengyun/WU Guangxia (supra note 71), p. 33 (“Whether it is neces-­

sary to list the complaints, answers and evidence depends on whether 

they are related to the key points of a judgment. The facts, circumstances 

and application of law that relate to the key points of a judgment are to 

be illustrated concretely; those unrelated to the key points of a judgment, 

but related to the results of the judgments, are to be described concisely; 

judgment can be omitted“). Also see HU Yunteng (supra note 84), p. 84 

omitted … thirdly, the facts listed in the judgments are to be reorganized 

or generalized in narrative form). 

such a website.  

3.3. The Editing of the Fact Section 

 

For all the found original judgments, the average full length is 7,154 words; the 
average length of the fact section is 3,224 words and the average length of the reasoning 
section is 1,655 words. By contrast, in their guiding case versions, the average full length 
is 2,571 words, the average length of the fact section is 1,001 words and the average 
length of the reasoning section is 1101 words. From this data, we can deduce the 
following: (1) one general style of Chinese judgments in judicial practice is that the 
length of the fact section is much longer than that of the reasoning section; (2) for the 
guiding case versions, the average length of the fact and reasoning sections are very close, 
but the latter is a bit longer; (3) generally, the guiding cases’ texts cut down the length of 
original judgments, the average shortening rate of the full length is 52%, that of the fact 
section is 53%, and that of the reasoning section is 33%. Nevertheless, unlike the overall 
length and the fact section – where both of them are abridged in every case – the length 
of the reasoning section is supplemented in some cases and abridged others.  

According to Chart 3.3.1, the tendency of shortening both the whole length and the 
fact section is gradually declining. Such tendency coincides with the increasing tendency 
of the curves showing the average length of guiding case versions in Chart 3.1.1. Thereby, 
the conformity between final guiding case versions and their original judgments is 
increasing. 

By a case-by-case comparison of original judgments with their guiding case versions, 
we can identify the following measures as always being used to compress the length and 
content of the original judgments, especially the fact section: (1) omitting procedural 
issues; (2) omitting evidence related issues; (3) omitting or simplifying the complaints, 
answers and other arguments submitted by the parties; (4) omitting or simplifying the 
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The reasoning is edited with an eye to the pri-­

mary consideration of supporting the key points in 

a judgment. The key points of a judgment in guid-­

ing cases, which have the equivalent function as 

the holding or the ratio decidendi in other case law 

-­

ness is related to the normative force of guiding 

cases established by the SPC. Since all courts have 

the mandatory obligation to apply or refer to guid-­

normative binding force. The key points of judg-­

ments are not simply a summary of all the reasons 

listed in the original judgments, instead being only 

those issues which have typical meaning or resolve 

novel problems; consequently, other untypical or 

non-­novel issues and their reasons will be deleted in 

guiding cases. For example, the original judgment 

of Guiding Case No. 11 involves two corruption 

crimes, bribery and embezzlement. 100

only the crime of embezzlement has precedential 

value, clarifying the interpretations of “taking ad-­

vantage of one’s position” and “public property”; 101 

thereby, the reasons supporting the crime of bribery 

are deleted.

Additionally, under the Provisions, the key points 

of judgment in guiding cases are not restricted to 

the reasons of the original judgments. According to 

Art. 2 of Provisions, the standards for guiding cases 

100 See (2009) Zhexing Erzhong Zi No. 34 (⌭ߥѠ㒜ᄫ㄀34ো).

101 Notice on the Issuance of the 3rd Batch of Guiding Cases (supra note 

76), (the key points of judgment of Guiding Case No. 11: (1) In the consti-­

tution of a crime of embezzlement, “taking advantage of one’s position” 

means taking advantage of the powers in one’s position to take charge 

of, manage and handle public property and the related conveniences, in-­

cluding not only taking advantage of one’s own position in taking charge 

of and managing public property but also taking advantage of the posi-­

tions of other state personnel with a subordinate relationship in posi-­

tions. (2) Land use rights are property interests within the meaning of 

“public property” as mentioned in paragraph 1, Article 382 of the Crimi-­

nal Law and may be the objects of embezzlement.).

only focus on the novelty, complexity and represen-­

tativeness of the cases themselves, and not much 

attention is given to the quality of the judgments; 

this means the SPC can complement or modify the 

reasons based on the key points of judgment that 
 102 In some cases, the SPC incorporates 

-­

ments the reasons from the original judgments; and 

for some cases the SPC even rewrites reasons. For 

example, although Guiding Case No. 11 has a typi-­

-­

vantage of one’s position” and “public property”, 

the reasoning in its original judgment comprises 

only 262 words. 103 The SPC has almost completely 

rewritten the reasoning in the guiding case version, 

with it now being 1,223 words. 104

Academics have charged that modifying or re-­

writing the reasoning of an original judgment is a 

departure from judicial nature.  But some authors 

have also argued that it is necessary to enhance and 

supplement the reasoning and argumentation of the 

guiding cases at the beginning stage of a case law 

system. This not only gives the SPC an opportuni-­

ty to illustrate its views on cases decided by lower 

courts, but also can serve to encourage lower courts 

to change their style and improve the quality of their 

judgments. 106

expedient; over the long term the essential and ulti-­

mate solution must be improving the quality of judg-­

102 See HU Yunteng
103 See (2009) Zhexing Erzhong Zi No. 34 (supra note 100).

104 Notice on the Issuance of the 3rd Batch of Guiding Cases (supra note 

76), No. 11 guiding case.

 See MOU Lüye (⠳㓓৊), The Effect of Guiding Cases (䆎ᣛᇐᗻḜ՟
ⱘᬜ࡯), Contemporary Law Review (ᔧҷ⊩ᄺ) 2014, No. 1 pp. 114–16.

106 See TANG Wenping (∸᭛ᑇ), The Editing of Guiding Cases: Taking 

Guiding Case No. 1 as an Example (䆎ᣛᇐᗻḜ՟П᭛ᴀ࠾䕥——ᇸҹ
ⶹ䘧Ḝ՟1োЎ՟), Law and Social Development (⊩ࠊϢ⼒Ӯথሩ) 2013, 

facts unrelated to key points of judgment; (5) omitting the holdings of non-final courts;97 
and (6) refining the expression of facts. All of these measures reflect two requirements of 
the SPC in compiling the basic facts of guiding cases: distilling key points in the 
judgments and concise expression.98 

3.4. The Editing of the Reasoning Section 

 

Chart3.4.1 shows that unlike the full length and the fact section, the curve indicating 
the change in the length of reasoning section of guiding cases is fluctuating as compared 
to the original judgments. The reasoning section is abridged in 21 guiding cases, with an 
average decrease rate of 45%, while the reasoning section in 10 guiding cases was 
supplemented or lengthened, with the average increase in length being by 82%. The chart 
illustrates the length of guiding cases after their length is adjusted, because among all the 
guiding cases it is common that the reasoning section of a single case may be 
simultaneously compressed and supplemented. Thus, even if a guiding case is shortened, 
certain content may also be added to its reasoning section and vice versa. 

The reasoning is edited with an eye to the primary consideration of supporting the key 
points in a judgment. The key points of a judgment in guiding cases, which have the 
equivalent function as the holding or the ratio decidendi in other case law systems, are 
refined by the SPC; their reasonableness is related to the normative force of guiding cases 
established by the SPC. Since all courts have the mandatory obligation to apply or refer 

97 This is not absolutely true for all cases. For instance, Guiding Case No. 34 incorporates the holding of the non-final 
courts in the basic facts, and several guiding cases include non-final holdings in the reasoning section.  
98 HU Tengyun & WU Guangxia (supra note 70), p. 33 (“Whether it is necessary to list the complaints, answers and 
evidence depends on whether they are related to the key points of a judgment. The facts, circumstances and application 
of law that relate to the key points of a judgment are to be illustrated concretely; those unrelated to the key points of a 
judgment, but related to the results of the judgments, are to be described concisely; whereas those without any 
influence on the key points or results of a judgment can be omitted" ). Also see HU Yunteng (supra note 83), p. 84 
(firstly, the facts shall be concise, clear….secondly, the facts are to relate to the key points of a judgment; an unrelated 
fact can be simplified or omitted….thirdly, the facts listed in the judgments are to be reorganized or generalized in 
narrative form).  
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ments. Recently, this kind of situation has tended to 

change gradually. In the latest round of judicial re-­

form, strengthening the reasoning of judgments has 

become an important goal. 107 Furthermore, concern-­

ing the standard of guiding cases, Art. 2 and Art. 3 of 

the Rules for Implementation have also moved towards 

the quality of judgments, emphasizing especially 

reasoning and the names of the judges. The quality 

of judgments has become the primary criterion for 

Over the past several years, the citation of guid-­

ing cases has become a hot topic among academics. 

On the one hand, that is because the Provisions only 

require subsequent judges hearing similar cases 

whether the judges must cite the guiding cases or 

how this is to be done. 108 Thus, academic research 

is trying to solve these problems. 109 On the other 

hand, the academic focus has shifted from relative 

macro-­issues, such as criticizing and questioning 

the unreasonableness of the case guidance system as 

a whole, to concrete issues such as normalizing the 

citation of guiding cases. 110 This situation is an im-­

portant indicator that domestic academics have ac-­

cepted the case guidance system as the basic frame-­

work for the Chinese case law mechanism.

guiding cases because the SPC released the Rules for 
Implementation, clarifying the detailed requirements 

have the obligation to cite relevant guiding cases 

when they decide similar cases; secondly, the guid-­

107 See Comprehensively Deepening Reform of the People’s Courts 

-­

attention, all second instance cases, all retrial cases, and cases that are 

discussed by the judicial committee of each courts, the reasoning of judg-­

ments shall be strengthened … [the judiciary should] build a profound 

mechanism to force and encourage the judges to improve the reasoning 

of judgments, build a relevant evaluation system, and let the level of rea-­

evaluation and promotion of judges.)

108 The Provisions (supra note 2), Art. 7.

109 See MOU Lüye SONG Xiao (supra note 

60), pp. 68–72. 

110 HUANG Zemin (咘⋑ᬣ)/ZHANG Jicheng (ᓴ㒻៤), A Normative 

Study on Citation Methods for Guiding Cases: Focusing on Treating the 

Key Points of Judgment as Exclusive Reasons for Ruling (ᣛᇐᗻḜ՟ᧈᓩ
ᮍᓣП㾘㣗ⷨお——ҹᇚ㺕߸㽕⚍԰ЎᥦҪᗻ߸އ⧚⬅ЎḌᖗ), Studies 

in Law and Business (⊩ଚⷨお) 2014, No. 4. ZHANG Qi (ᓴ偤), Further 

Discussion on Judging Similar Cases and Applying Guiding Cases: From 

Guiding Cases (ݡ䆎㉏ԐḜӊⱘ߸ᮁϢᣛᇐᗻḜ՟ⱘՓ⫼——ҹᔧҷЁ
೑⊩ᅬᇍᣛᇐᗻḜ՟ⱘՓ⫼㒣偠Ў༥ষ), Law and Social Development  

Ϣ⼒Ӯথሩࠊ⫣)

ing cases only can be cited in the reasoning section 

of judgments, instead of being cited as the basis of 

ruling; thirdly, the subsequent judges only need to 

cite the numbers and key points of judgment in rel-­

evant guiding cases; fourthly, the subsequent judges 

are to respond in the reasoning section of a judg-­

ment if any litigant quotes guiding cases. 111 Such 

rules for the citation of guiding cases indicate that 

they have been incorporated in the practical func-­

tioning of the judicial process, which is pivotal for 

the overall establishment of a case law mechanism 

since without subsequent citation the guiding cases 

have no chance to realize their functions at all. 

Therefore, the issuance of the Rules for Imple-­
mentation is a watershed for the citation of guiding 

cases. In order to demonstrate that, we have identi-­

release of the 1st batch of guiding cases up until the 

issuance of the Rules for Implementation (December 

-­

ance of the Rules for Implementation 
-­

formed a search for the word “guiding case” in the 

database “Judicial Opinions of China” 112 for these 

found; during the second period, only seven-­and-­

 Rules for Implementation, the 

awareness of and willingness to cite guiding cases 

has strikingly increased in judicial practice.

Regarding the detailed situation on the citation 

of guiding cases, a workgroup of “pkulaw” has re-­

Annual Judicial Application Report on Guiding Cases 
from the SPC (hereinafter the Annual Report), based 

on data in “pkulaw”. 113 Based on the data and con-­

clusions in the Annual Report, the following sub-­sec-­

tions (4.2 and 4.3) will analyze the situation regard-­

ing the citing of guiding cases and the manner of 

citing judicial practice.

According to the Annual Report, up to the end 

in subsequent decisions. Additionally, Chart 4.2.1 

shows that Guiding Case No. 24 is an exception 

among all cited guiding cases, its having been cited 

111 The Rules for Implementation (supra note 4), Arts. 9, 10, 11. 

112 Since this database was established on July 1, 2013, its collection of 

older judgments is presumably incomplete.

113

the SPC (᳔催Ҏ⇥⊩䰶ᣛᇐᗻḜ՟ৌ⊩ᑨ⫼ᑈᑺ᡹ਞ˄ ˅), December 

-­
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103 times in a single full year; the citing frequen-­

cies of the other 24 guiding cases are relatively low, 

having been cited more than 10 times. 114 Thus, we 

may conclude that the citing rate of guiding cases is 

still very low in judicial practice, whether in respect 

of the quantity of cited cases or the citing frequen-­

cies of such cases. 

Combining Chart 4.2.2 and Chart 4.2.3, it is easy 

to determine that most cited guiding cases are from 

second instance cases that were decided by inter-­

mediate courts and higher courts; at the same time, 

this two levels of courts have also produced more 

guiding cases than other two levels. Additionally, 

although the SPC issued more guiding case judg-­

ments than local courts, more local court guiding 

cases have been cited than those from the SPC. As 

from local courts are not proper candidates for guid-­

ing cases; nevertheless, these kinds of cases do meet 

with a certain market need in judicial practice. In 

order to simultaneously maintain the judicial nature 

of the case guidance system and meet the practical 

needs of the lower courts, future improvement can 

be achieved by selecting more second instance cases 

cases from local courts. Illustrative here is Guiding 

Case No. 24, a second instance case decided by an 

114 Id. 

intermediate court that exhibits the highest citing 

frequency.

According to the statistics provided in the An-­
nual Report
cite guiding cases when the judges make deci-­

cases citing guiding cases on the judges’ own initia-­

tive and the other 20 cases citing guiding cases in re-­

sponse to the litigants’ requests. By contrast, judges 

cases. Under this kind of situation, the litigants have 

demanded the application of guiding cases in their 

own arguments; if the judges agree to apply a guid-­

ing case, they usually do not cite the guiding case 

explicitly in the ruling/reasoning, instead deciding 

the case at hand with the approaches or rules in the 

guiding cases. Chart 4.3.1 shows that only 27% of 

the cases cite guiding cases on the judges own initia-­

tive, whereas 73% of the cases cite guiding cases as a 

result of their having been raised by the litigants.  

Thus, although the Rules for Implementation require 

that judges must respond in the reasoning of judg-­

ments if any litigant refers to guiding cases, the cit-­

 Id.

reasoning section of judgments, instead of being cited as the basis of ruling; thirdly, the 
subsequent judges only need to cite the numbers and key points of judgment in relevant 
guiding cases; fourthly, the subsequent judges are to respond in the reasoning section of a 
judgment if any litigant quotes guiding cases.110 Such rules for the citation of guiding 
cases indicate that they have been incorporated in the practical functioning of the judicial 
process, which is pivotal for the overall establishment of a case law mechanism since 
without subsequent citation the guiding cases have no chance to realize their functions at 
all.  

Therefore, the issuance of the Rules for Implementation is a watershed for the citation 
of guiding cases. In order to demonstrate that, we have identified two limited periods for 
analysis: one is from the release of the 1st batch of guiding cases up until the issuance of 
the Rules for Implementation (December 20, 2011 – May 13, 2015), the other is from the 
issuance of the Rules for Implementation to the end of 2015 (May 13, 2015 – December 
31, 2015).Then, we performed a search for the word “guiding case” in the database 
“Judicial Opinions of China”111 for these two periods. Consequently, during the first 
period, running 42 months, a total of 255 judgments can be found; during the second 
period, only seven-and-a-half months long, 159 judgments can be found. Hence, because 
of the Rules for Implementation, the awareness of and willingness to cite guiding cases 
has strikingly increased in judicial practice. 

Regarding the detailed situation on the citation of guiding cases, a workgroup of 
“pkulaw” has released an annual report from 2015, namely The 2015 Annual Judicial 

Application Report on Guiding Cases from the SPC(hereinafter the Annual Report), 
based on data in “pkulaw”.112 Based on the data and conclusions in the Annual Report, 
the following sub-sections (4.2 and 4.3) will analyze the situation regarding the citing of 
guiding cases and the manner of citing judicial practice. 

4.2. Analysis of Cited Guiding Cases 

 

110 The Rules for Implementation (supra note 3), Arts. 9, 10, 11.  
111Since this database was established on July 1, 2013, its collection of older judgments is presumably incomplete. 
112The 2015 Annual Judicial Application Report on Guiding Cases from the SPC (

(2015)), December 22th, 2015, (available at 
<http://eproxy2.lib.tsinghua.edu.cn/rwt/160/http/P75YPLUDNBVX6ZLMMF5XT5UGN6YGG55N/Notices/NoticeFul
ltext.aspx?NoticeId=1383&listType=2> visited January 6th, 2016). 
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Chart 4.2.1: Citing Frequencies of Guiding Cases (2015) 

 

According to the Annual Report, up to the end of the 2015, among all 56 guiding 
cases, there are 25 guiding cases, in aggregate, that have been cited in subsequent 
decisions. Additionally, Chart 4.2.1 shows that Guiding Case No. 24 is an exception 
among all cited guiding cases, its having been cited 103 times in a single full year; the 
citing frequencies of the other 24 guiding cases are relatively low, with all being under 20 
times and only five cases having been cited more than 10 times.113 Thus, we may 
conclude that the citing rate of guiding cases is still very low in judicial practice, whether 
in respect of the quantity of cited cases or the citing frequencies of such cases.  

Combining Chart 4.2.2 and Chart 4.2.3, it is easy to determine that most cited guiding 
cases are from second instance cases that were decided by intermediate courts and higher 
courts; at the same time, this two levels of courts have also produced more guiding cases 
than other two levels. . Additionally, although the SPC issued more guiding case 
judgments than local courts, more local court guiding cases have been cited than those 
from the SPC. As has been discussed, the first instance cases or cases from local courts 
are not proper candidates for guiding cases; nevertheless, these kinds of cases do meet 
with a certain market need in judicial practice. In order to simultaneously maintain the 
judicial nature of the case guidance system and meet the practical needs of the lower 
courts, future improvement can be achieved by selecting more second instance cases 
from intermediate courts instead of first instance cases from local courts. Illustrative here 
is Guiding Case No. 24, a second instance case decided by an intermediate court that 
exhibits the highest citing frequency. 

4.3. Analysis of Citing Practice 

113Id.  
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According to the Annual Report, up to the end of the 2015, among all 56 guiding 
cases, there are 25 guiding cases, in aggregate, that have been cited in subsequent 
decisions. Additionally, Chart 4.2.1 shows that Guiding Case No. 24 is an exception 
among all cited guiding cases, its having been cited 103 times in a single full year; the 
citing frequencies of the other 24 guiding cases are relatively low, with all being under 20 
times and only five cases having been cited more than 10 times.113 Thus, we may 
conclude that the citing rate of guiding cases is still very low in judicial practice, whether 
in respect of the quantity of cited cases or the citing frequencies of such cases.  

Combining Chart 4.2.2 and Chart 4.2.3, it is easy to determine that most cited guiding 
cases are from second instance cases that were decided by intermediate courts and higher 
courts; at the same time, this two levels of courts have also produced more guiding cases 
than other two levels. . Additionally, although the SPC issued more guiding case 
judgments than local courts, more local court guiding cases have been cited than those 
from the SPC. As has been discussed, the first instance cases or cases from local courts 
are not proper candidates for guiding cases; nevertheless, these kinds of cases do meet 
with a certain market need in judicial practice. In order to simultaneously maintain the 
judicial nature of the case guidance system and meet the practical needs of the lower 
courts, future improvement can be achieved by selecting more second instance cases 
from intermediate courts instead of first instance cases from local courts. Illustrative here 
is Guiding Case No. 24, a second instance case decided by an intermediate court that 
exhibits the highest citing frequency. 
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ing practice still has some ways to go to reach such 

requirement.

From Chart 4.3.2, 116 it is quite obvious that the 

local courts and intermediate courts are the main 

citers of guiding cases. Although the higher courts 

and the SPC have produced more guiding cases 

than the two lower court levels, their citing rate is 

pretty low.

Chart 4.3.3 117 shows the geographic distribution 

of where guiding cases have been cited. Although 

only 14 provinces have produced guiding cases, 

there are already 27 provinces that have cited guid-­

ing cases in their judicial practice, covering the ma-­

quantity of cited cases is relatively low, for most 

provinces there are less than 10 cited cases. Further-­

more, those provinces where the quantity of cited 

cases is relatively higher are normally the more de-­

veloped areas, such as Shanghai, Zhejiang, Jiangsu 

where the economic development is not so remark-­

116 Id.
117 Id.

able. Finally, except for Tianjin, the provinces which 

have produced guiding cases generally cite guiding 

cases more frequently than the other provinces that 

have not produced guiding cases.

In ancient China, because of empirical philoso-­

recent several centuries, beginning with the decline 

of the old empire this legal tradition faced serious 

threat. Over more or less the last one hundred years, 

China embarked on a process of transplanting the 

legal philosophy, conceptions and rules of west-­

ern countries, especially from civil law countries; 

during this process, the old case law tradition was 

almost wholly cast aside. After several decades of 

peaceful and high-­speed development, China has 

Simultaneously, in the domestic context, China is 

facing a kind of transition period, encompassing the 

economic, political and legal systems. At this point, 

both academics and the judiciary have noticed the 

attractions of case law. Internal to the judiciary, case 

law mechanisms can strengthen judgments’ con-­
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ity. External to the judiciary, case law mechanisms 

can help to harmonize the relationship between the 

judiciary and other governmental branches, and it 

also can stimulate the further establishment of the 

legal community by encouraging cooperation be-­

tween the judiciary and academics. Furthermore, at 

a macro-­level, case law can help China not only to 

rebuild legal beliefs, tradition and culture, but also 

to maintain stability in the whole society. All of the 

because of the centralized power structure, the spe-­

cial judicial organization and the strong authority of 

the SPC, the mechanism of case law in China is dif-­

ferent from other currently existing case law mod-­

els. The SPC has designed the case guidance system 

as an extra-­adjudicatory mechanism in its reform of 

case law and is implementing the system with a top 

down approach.

-­

-­

coexist across the whole system. Generally, the case 

guidance system has gained increasing acceptance 

in both the judiciary and academia. The standards 

for selecting, editing and citing guiding cases are 

gradually improving, an example being the declin-­

or local courts; the SPC divisions have gained more 

substantive authority during the selection process; 

more guiding cases are selected from “star cases” 

inside the judiciary; the conformity between guid-­

ing case versions and their original judgment coun-­

terparts is increasing as well; and the requirements 

for citing guiding cases is becoming more clear. 

Nonetheless, the case guidance system is ultimately 

in only the beginning stage and many problems re-­

main unsettled. For example, the output of guiding 

cases is low and unstable; the participation of aca-­

demia is very limited; the quality of some candidate 

enough; and guiding cases are not yet widely ap-­

plied in judicial practice.  

At the current stage, every step in the progress 

of the case guidance system relies heavily on the in-­

stitutional authority of the SPC, which is acceptable 

and necessary at the initial stages of this reform. 

-­

found case law environment needs to be fostered. 

This process requires the cooperation of all relevant 

actors, including the SPC, each of the court layers, 

and academia. Moreover, the cases guidance system 

needs to reach a stage where it advances as a pro-­

cess of natural evolution instead of – as is currently 

the case – relying heavily on the reform-­oriented 

design of the SPC; only then can it fully achieve its 

intended functions, such as enhancing the rule of 

law, promoting independent legal development and 

rebuilding legal beliefs and tradition.

*   *   *

Analyse der ersten fünf Jahre des Systems der Anleitungsfälle

heute in einer Übergangsphase. Wissenschaft und Rechtsprechung entdecken die Vorzüge des Fallrechts, die für ei-­
nen reibungslosen Ablauf dieser Übergangsphase wichtig sind, wieder. Aufgrund der zentralstaatlichen Struktur des 
Landes, der speziellen Organisation der Rechtsprechung und der starken Stellung des Obersten Volksgerichts ist der 
Fallrechtsmechanismus jedoch nicht mit den bislang existierenden Systemen identisch. Das Oberste Volksgericht hat 
das System der Anleitungsfälle außerhalb seiner Rechtsprechungstätigkeit zum Ausbau des Fallrechtssystems erschaf-­
fen und verwirklicht so einen Top-­Down-­Ansatz. Untersucht man dieses System der Anleitungsfälle der letzten fünf 

-­

Jeder Entwicklungsschritt des Anleitungssystems hängt insbesondere weitgehend von der institutionellen Autorität 
des Obersten Volksgerichts ab. Auf lange Sicht wird es nötig sein, ein breit angelegtes Fallrechtsumfeld zu begründen, 
sodass das System der Anleitungsfälle einen Reifegrad erreicht, der einem natürlichen Evolutionsprozess gleichkommt. 


